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IN THE UTAH COURT OF APPEALS 
CITY OF PLEASANT GROVE, 
Plaintiff/Appellee, 
vs. 
MATTHEW AUFFHAMMER, : 
Defendant/Appellant. : 
: Case No. 970073-CA 
: Priority No. 2 
BRIEF OF APPELLANT 
JURISDICTION OF THE UTAH COURT OF APPEALS 
This Court has appellate jurisdiction in this matter 
pursuant to the provisions of Utah Code Annotated § 78-2a-3(2) (f) 
(1992 as Amended) whereby a defendant in a district court 
criminal action may take an appeal to the Court of Appeals from a 
final order for anything other than a first degree or capital 
felony. 
IS3UES PRSSENTgP AND STANDARD3 OF REVIEW 
1. Whether the evidence was sufficient to support a 
conviction for Driving under the Influence? This issue is 
reviewed under a "clearly erroneous" standard. State v. Goodman, 
763 P.2d 786, 787 n.2 (Utah 1988). Appellant must "marshal" the 
evidence and "demonstrate that the marshaled evidence is legally 
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insufficient to support the findings when viewing the evidence in 
the light most favorable to the deicision." Jackson, Norman H. 
Utah Standards of Appellate Review, Utah Bar Journal, October 
1994, at 13. 
This issue was preserved during a closing argument at trial 
(1/7/97 Tr. at 87-88). 
CONTROLLING STATUTORY PROVISIONS 
Utah Code Annotated Section 41-6-44(2) (a) (1996 Supp.) 
A person may not operate or be in actual physical control of 
a vehicle within this state if the person: 
(ii) is under the influence of alcohol, any drug, or 
the combined influence of alcohol and any drug to 
a degree that renders the person incapable of 
safely operating a vehicle. 
STATEMENT OF THE CASE 
A. Nature of the Case 
Matthew Auffhammer appeals from a conviction of Driving 
Under the Influence, a Class A misdemeanor, in violation of Utah 
Code Annotated Section 41-6-44. 
B. Course of Proceedings and Disposition in Trial Court 
Auffhammer was charged by Second Amended Information with 
Driving Under the Influence, a Class A misdemeanor, Leaving the 
Scene of an Injury Accident, a Class A misdemeanor, and Leaving 
the Scene of an Accident with Property Damage, a Class B 
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misdemeanor, in Fourth Circuit Court, American Fork Department, 
on or about December 11, 1996 (R. 37-39). 
On January 7, 1997, a trial was conducted before the 
Honorable John C. Backlund where Auffhammer was convicted of all 
three counts and sentenced to pay a fine and to spend 120 days in 
the Utah County Jail (R. 40-42). On January 27, 1997, Auffhammer 
filed a notice of appeal and this action followed (R. 54). 
STATEMENT OF RELEVANT FACTS 
On June 30, 1996, at approximately 2:00 a.m., Pleasant Grove 
City police officer Michael Smith was dispatched to an accident 
1308 West 2600 North, Pleasant Grove (1/7/97 Trial Transcript 
("Tr.") at 10, 11). When he arrived at the scene he saw two 
damaged automobile's one of which was pushed into a home (Tr. at 
11). The point where 1300 West and 2600 North join is a "T" 
intersection with a Stop sign (Tr. at 11). 
The damaged vehicle that was pushed into the home was owned 
by Brad Bryan who also owned the home at the intersection (Tr. at 
17). It had been hit from the rear by Matthew Auffhammer's 
vehicle which had extensive front end damage (Tr. at 17-18) . 
Two people were also present at the accident scene when 
Smith arrived: Brad Bryan, the homeowner (Tr. at 20) and Garth 
Rasmussen, a passenger in Auffhammer's vehicle at the time of the 
accident (Tr. at 18). Rasmussen complained of injuries to his 
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back and arm and had minor scrapes and bruises (Tr. at 18-19). 
Smith noticed blood in the vehicle on both the driver and 
passenger side (Id,) 
Bryan testified that he was awoken by the sound of a "crash" 
outside his residence (Tr. at 68). Bryan went outside where he 
noticed two individuals, Rasmussen and Auffhammer, conversing 
(Id.). Bryan then went inside to call the police (Tr. at 71). 
When Bryan returned outside, only Rasmussen was present (Id.). 
In addition Bryan testified that he believed that both Rasmussen 
and Auffhammer had been drinking, because, although he could 
detect no odor of alcohol, both were groggy, seemed to have 
slurred speech, and had a "tough time holding themselves up" (Tr. 
at 74, 78). 
Bryan noticed that the front windshield on Auffhammer's car 
was cracked on the drivers side and that Auffhammer had injuries 
to his face and jaw (Tr. at 79-80) . Bryan testified that he did 
not call an ambulance because Auffhammer and Rasmussen, though 
"shaken up" were "up and walking" (Tr. at 71). 
Garth Rasmussen testified that he met Auffhammer on the 
evening of June 30, 1996, at the apartment of Jerry Memmott (Tr. 
at 26, 38). Rasmussen was a friend of Memmott's and was 
attending a party while Auffhammer came to the residence to 
inquire about renting a room (Tr. at 26, 38). Rasmussen 
testified that he was not acquainted with Auffhammer prior to 
4 
that night (Tr. at 27). Rasmussen was at the party for a few 
hours before Auffhammer came and both remained at the party for 
another couple of hours before Auffhammer offered to give 
Rasmussen a ride home (Tr. at 28, 38-39). 
Rasmussen testified that during the course of the evening he 
drank beer and wine (Tr. at 27, 45) . Rasmussen also at some 
point in the evening was "pretty sure" that he saw Auffhammer 
drinking a beer (Tr. at 27, 39, 55, 58). Rasmussen testified 
further, however, that he did not know how much Auffhammer drank 
during the course of the evening because his attention was 
focused on a very "lovely young lady" (Tr. at 28, 39). 
Rasmussen said he might have told the police after the 
accident that Auffhammer was very intoxicated and that he 
regretted taking a ride home from him (Tr. at 53). Rasmussen 
read his statement to the police, however, as: "I just say that I 
didn't know just how intoxicated he was or if he was DUI" (Tr. at 
57) . 
Rasmussen also testified that Auffhammer did not have 
slurred speech as they got into the car to leave, that he had no 
observable odor of alcohol on his breath, that he did not 
struggle with putting the key in the car door prior to their 
leaving, nor did he have any noticeable driving pattern prior to 
the accident except for that Rasmussen might have stopped 
differently at a previous stop sign (Tr. at 40, 41, 59). 
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Rasmussen testified that he was unable to see the stop sign 
where the accident occurred prior to reaching the intersection 
(Tr. at 42) . Rasmussen reasoned that the lack of visual warning 
of the sign was caused by the placement of the sign and the fact 
that his mind was on other things (Tr. at 42-43). Rasmussen 
testified that he saw the stop sign and "all at once" he "saw the 
house coming and then all of the sudden we're jamming on the 
brakes, we're jumping a ditch" (Tr. at 45). 
Rasmussen testified that they struck a parked car and both 
he and Auffhammer were knocked unconscious (Tr. at 33). He 
stated that he regained consciousness first and had to shake 
Auffhammer to awaken him (Id.). Rasmussen sustained a bruised 
kidney and noticed that Auffhammer was bleeding (Tr. at 34). 
Rasmussen said that after Auffhammer awoke he spoke 
"incoherently" but said recognizeably "let's get out of here" 
(Tr. at 36). Rasmussen testified that he told Auffhammer to stay 
but that he left anyway (Id.). 
Officer Jared Carter testified that he interviewed 
Auffhammer at the American Fork Hospital at noon on the next day 
(Tr. At60-61, 65). Carter noticed inju-ries to Auffhammer's face 
in addition to cuts and bruises on his chest (Tr. at 62). Carter 
was told by hospital personnel that Auffhammer had a possible 
broken arm and jaw (Tr. at 67). Carter testified that though 
Auffhammer "really couldn't talk to us", Auffhammer told him that 
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he had been walking in a field, hit his head, and then walked to 
the emergency room (Tr. 63, 67). Carter testified that 
Auffhammer told him that he had not been in an accident nor had 
he been drinking (Tr. at 63). However, Carter also testified 
that Auffhammer indicated that he was simply giving Rasmussen a 
ride home and that he asked about his car(Tr. at 65). 
Officer Smith testified that on July 3, 1997, he, too, spoke 
with Auffhammer (Tr. at 21). Smith testified that Auffhammer 
told him that he couldn't remember the accident and that he 
didn't drink alcohol (Tr. at 22). 
At the close of trial, Auffhammer argued that the evidence 
was insufficient to support a conviction for driving under the 
influence of alcohol—more specifically that the evidence was 
insufficient to support a finding of impairment (Tr. at 87-88). 
The trial court rejected Auffhammer's argument, convicted 
Auffhammer of both counts of leaving the scene of an accident, 
and convicted him of DUI because "Auffhammer is a liar" and 
because "the only reason he would have left in... that injured 
condition... instead of waiting for medical help was because he 
was under the influence of alcohol and he didn't want to pick up 
a DUI" (Tr. at 89-90, 92). 
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SUMMARY OF ARGUMENT 
Auffhammer asserts that his conviction for driving under the 
influence of alcohol should be reversed because the evidence was 
insufficient to support the trial court's findings. 
ARGUMENT 
POINT I 
THE EVIDENCE WAS INSUFFICIENT TO SUPPORT 
THE TRIAL COURT'S FINDING THAT AUFFHAMMER WAS 
DRIVING UNDER THE INFLUENCE 
In order to convict an individual of a crime, the City must 
prove each and every element of the charged offense beyond a 
reasonable doubt. Auffhammer asserts that the City failed to 
meet its burden and therefore his conviction for driving under 
the influence of alcohol should be reversed. 
To challenge the sufficiency of the evidence on appeal 
Auffhammer carries a heavy burden. He "must marshal all evidence 
supporting the... verdict and must then show how this marshaled 
evidence is insufficient to support the verdict even when viewed 
in the light most favorable to the verdict." State v. Lemonr 844 
P.2d 378, 381 (Utah App. 1992) (citations omitted). 
Auffhammer must demonstrate that the trial court's factual 
finding is against the clear weight of evidence thus leaving this 
Court with a definite and firm conviction that a mistake has been 
made. State v. Pena. 869 P.2d 932, 935-36 (Utah 1994). 
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Utah Code Annotated Section 41-6-44(2) (1996 Supp.) sets 
forth the elements of driving under the influence. Two of the 
elements of this offense are at issue here: One, whether 
Auffhammer was "under the influence of alcohol" and two, whether 
that influence rendered him "incapable of operating a vehicle". 
Utah Code Ann. 41-6-44(2)(a)(ii). Auffhammer has marshaled all 
of the evidence in the light most favorable to the trial court's 
finding of driving under the influence in his statement of facts. 
However, Auffhammer will likewise marshal here the evidence that 
is relevant to his sufficiency argument. 
First, the only eyewitness to Auffhammer's possible 
intoxication or driving pattern was Garth Rasmussen. Neither 
police officer had any personal knowledge of whether Auffhammer 
had been drinking or whether he could have been under the 
influence of alcohol to the point of impairment. 
Brad Bryan testified that immediately after the accident, he 
observed Auffhammer conversing with Rasmussen (Tr. at 68). He 
testified that he believed both Auffhammer and Rasmussen were 
intoxicated because of their slurred speech, their grogginess, 
and because they had a "tough time holding themselves up" (Tr. at 
74, 78). Bryan also testified though that he could detect no 
odor of alcohol and that both Auffhammer and Rasmussent appeared 
"shaken up" from the accident (Tr. at 71, 78). Bryan, like the 
officers, did not see Auffhammer drink or drive. 
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Garth Rasmussen, who met Auffhammer at a party earlier on 
the night of the accident—and who was a passenger in 
Auffhammer's car at the time of the accident—testified that he 
was "pretty sure" that he saw Auffhammer drinking a beer at the 
party (Tr. at 27, 39, 55, 58). Rasmussen testified that he did 
not know Auffhammer before that night, that he wasn't with 
Auffhammer the during the entire party, and that his attention 
was mostly focused on a "lovely young lady" (Tr. at 27, 28, 29, 
39). Rasmussen also testified that he didn't know how 
intoxicated Auffhammer was that night (Tr. at 57). 
Rasmussen testified that the only thing he noticed about 
Auffhammer's driving pattern prior to the accident was that he 
was a "back seat driver" and would have stopped differently at a 
previous stop sign (Tr. at 41). Rasmussen testified that 
Auffhammer's speech was not slurred before they got in the car 
nor did Auffhammer appear to have difficulty unlocking the car 
(Tr. at 40-41). Rasmussen also testified that he detected no 
odor of alcohol on Auffhammer before the accident (Tr. at 40). 
Rasmussen also testified that he was unable to see the stop 
sign where the accident occurred prior to reaching the 
intersection; and that basically he saw the sign and saw the 
house coming "all at once" (Tr. at 42) . 
A conviction for driving under the influence of alcohol 
requires that a defendant to have consumed alcohol in an amount 
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sufficient to render him incapable of safely operating a vehicle. 
The only evidence that Auffhammer consumed any alcohol came from 
Rasmussen's testimony that he was "pretty sure" that Auffhammer 
had drank a beer at the party (Tr. at 55). 
In addition, the only evidence of any driving pattern by 
Auffhammer was also Rasmussen's testimony. Rasmussen testified 
that he noticed no driving pattern that would cause him to 
believe that Auffhammer was intoxicated but that he would have 
handled a previous stop sign differently (Tr. at 41, 59). 
Rasmussen also testified that Auffhammer's speech was not slurred 
prior to the accident and that he could detect no odor of 
alcohol. 
Based upon this evidence, Auffhammer asserts that their was 
insufficient evidence to support the trial court's finding that 
he was driving under the influence of alcohol. Accordingly, 
Auffhammer asks this court to reverse the driving under the 
influence conviction based upon the clear error in the trial 
court's finding. 
CONCLUSION AND PRECISE RELIEF SOUCBT 
Because the conviction for driving under the evidence is not 
supported by the evidence, Auffhammer asks this Court to reverse 
his conviction of that crime. 
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* . - # DATED this / / day of July, 1997 
32 di £ l ^ 
Margare^ P. Lindsay 
Attorney for Auffhamme 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, two (2) 
true and correct copies of the foregoing Brief Of Appellant to 
Val Morley, Pleasant Grove City Attorney, 306 West Main, American 
Fork, Utah 84003 this /^l day of July, 1997. 
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1 P R O C E E D I N G S . 
2 THE JUDGE: We're on the record now on 
3 the matter of State of Utah versus Matthew 
4 Auffhammer, 965001575. This is a trial today on 
5 the Second Amended Information. 
6 Do you happen to have a copy of that, 
7 Mr. Means? 
8 MR. MEANS: I do, Your Honor. 
9 THE JUDGE: All right. Is the 
10 prosecution ready to proceed, Mr. Morley? 
11 MR. MORLEY: Yes, Your Honor. 
12 THE JUDGE: And is the defendant ready to 
13 proceed, Mr. Means? 
14 MR. MEANS: Your Honor, has he been 
15 arraigned on, on that Second Amended Information? 
16 THE JUDGE: I doubt it very much. Maybe 
17 we ought to proceed with that. Would you like to, 
18 Officer Garcia, hand Mr. Means and Mr. Auffhammer a 
19 copy of the Second Amended Information. 
20 And Mr. Auffhammer, does he want to waive 
21 the reading of that or would he like me to read it 
22 to him? 
23 MR. MEANS: Your Honor, we've read it. 
24 THE JUDGE: All right. 
25 MR. MEANS: That means we'd waive it. 
PENNY C. ABBOTT, CSR 
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1 I'm sorry. We waive the reading. 
2 THE JUDGE: The first count, Count 1, 
3 driving under the influence of alcohol a Class A 
4 Misdemeanor, Mr. Auffhammer, is punishable by a 
5 fine of not more $2,500 or not more one year in 
6 jail or both. 
7 The second count, leaving the scene of an 
8 accident with an injury to an individual, a Class A 
9 Misdemeanor punishable by the same penalties. 
10 Count 3, leaving the scene of an accident 
11 with property damage a Class B Misdemeanor by a 
12 fine of not more than $1,000 or not more six months 
13 in jail or both. 
14 Count 4, operating a vehicle without proof 
15 of insurance by the same penalties. 
16 Do you understand the nature of each of 
17 these four Counts and the maximum penalties for 
18 each one? 
19 THE DEFENDANT: Yes, Your Honor. 
20 THE JUDGE: Okay. Would you like me to 
21 go over the enhancement penalties? Maybe I'd 
22 better do that. 
23 MR. MEANS: It might be best if you did, 
24 Your Honor. 
25 THE JUDGE: With respect to Count 1, if 
PENNY C. ABBOTT, CSR 
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1 an individual is convicted a first time of driving 
2 under the influence of alcohol there is also a 
3 minimum mandatory two days in jail or community 
4 service, their license may be suspended for 90 
5 days. 
6 If convicted if a. second DUI within six 
7 years they may be subject to a minimum mandatory 10 
8 days in jail or community service and their license 
9 revoked for one year. 
10 A third conviction of DUI within three 
11 years carries among other things a minimum 
12 Y) mandatory 30 days in jail ox comTtrcmi-ty service and 
13 their license may be revoked for an additional 
14 year. 
15 If an individual is convicted twice of DUI 
16 after April 23, 1990 when the law was amended and 
17 is then charged a third time they can be charged 
18 with a Class A Misdemeanor. And if convicted 
19 three times after that date and charged a fourth 
20 time they can be charged with a Third Degree Felony 
21 II punishable by a fine of not more than $5,000 or 
22 || zero to five years in the State Prison or both. 
23 || Do you understand that, Mr. Auffhammer? 
24 II THE DEFENDANT: Yes, Your Honor. 
25 || THE JUDGE: Okay* Is the defendant 
PENNY C. ABBOTT, CSR 
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ready to proceed then? 
MR. MEANS: Yes, Your Honor. Let me 
indicate if you'd allow me, t h a t — 
THE JUDGE: Sure. 
MR. MEANS: As to Count 4 which is 
the no insurance charge, and all of these are 
alleged on June 30, Mr. Auffhammer has his proof of 
insurance from Viking Insurance of Wisconsin 
indicating that this vehicle was insured that 
morning of this event. Actually the 29th of June 
of '96. 
THE JUDGE: Okay. Have you been able to 
see that, Mr. Morley? 
MR. MORLEY: I haven't, Your Honor. I 
believe-- Who owns the car? Did you, did you 
make claim already? 
MR. BRYAN?: Yes. We received the 
payment for the car and our deductible has been 
returned to us. 
MR. MORLEY: So you're fine, you're 
okay? 
MR. BRYAN?: Everything's fine. 
THE JUDGE: Oh, so the individual is 
indicating that Mr. Auffhammer 1s insurance did in 
fact pay on that. Is that correct? 
PENNY C. ABBOTT, CSR 
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1 (No audible response.) 
2 THE JUDGE: All right. 
3 MR. MORLEY: Your Honor, we would 
4 withdraw that charge, then. 
5 THE JUDGE: Okay. Count 4 is dismissed 
6 then. 
7 MR. MEANS: Thank you. 
8 THE JUDGE: Anything else, Mr. Means? 
9 MR. MEANS: No Your Honor. He pleads not 
10 guilty to the remaining three. 
11 THE JUDGE: Okay. I'll accept the plea 
12 of not guilty then. 
13 And who would you intend to call, 
14 Mr. Morley, for the State? 
15 MR. MORLEY: Your Honor, we would call 
16 Michael Smith to the stand. 
17 THE JUDGE: Okay- Why don't you identify 
18 all your witnesses and we'll have them all take the 
19 oath at the same time. 
20 MR. MORLEY: Okay. Mr. Michael Smith, 
21 Jared Carter, (inaudible name) Roberts, Sergeant 
22 (inaudible name, away from mic (Cody Colmor?) and 
23 Jack Newman and Brad--
24 MR. BRYAN: Bryan. 
25 MR. MORLEY: I had it written down 
PENNY C. ABBOTT, CSR 
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1 backwards. It's Brad Bryan* Right? 
2 MR, BRYAN: Yes. 
3 MR- MORLEY: And then we have Garth 
4 Rasmussen out in, out in the hall. I didn't know 
5 if witnesses were going to be excluded, Your Honor. 
6 THE JUDGE: Yes. Maybe we ought to have 
7 him brought in then, have him take the oath too. 
8 Okay. If we can have all of you gentlemen 
9 stand please and raise your right hand each of you, 
10 including Mr. Rasmussen. 
11 WHEREUPON, 
12 ALL WITNESSES IN THE COURTROOM 
13 having been placed under oath by the clerk of the 
14 court and sworn to testify truthfully in this 
15 matter, upon examination testified as follows:. 
16 THE JUDGE: Thank you. Please be 
17 seated. And who did you want to call first? 
18 MR. MORLEY: We'll call Officer Michael 
19 Smith first, Your Honor. 
20 MR. MEANS: Your Honor, I'll move for 
21 exclusion of the remaining witnesses please. 
22 THE JUDGE: Okay. And who is your 
23 assisting officer? 
24 MR. MORLEY: Officer Smith. 
25 THE JUDGE: Okay. If I can ask all the 
PENNY C. ABBOTT, CSR 
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other witnesses for the State to remain out in t 
hall until you're called in. And please don't t 
about the case among yourselves until the trial 
over. Thank you. 
You can be seated, Officer Smith. 
WHEREUPON, 
OFFICER MICHAEL SMITH 
having been previously placed under oath by the 
clerk of the court and sworn to testify truthful 
in this matter, upon examination testified as 
follows: 
(WITNESS NOT SITTING NEAR MICROPHONE, 
BARELY AUDIBLE) 
DIRECT EXAMINATION BY THE PROSECUTOR 
MR. MORLEY: Officer Smith, you are a 
police officer for thef for the City of Pleasant 
Grove? 
A. Yes, I am. 
Q. And how long have you been a police 
officer? 
A. Oh, 2 1/2 years. 
Q. Let me ask you on, on June 30th of last 
year were you on duty as a police officer about 
2:00 in the morning? 
A. I was. 
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1 Q. And during your course of your, during the 
2 course of your duties did you come in contact or 
3 were you called to the scene of an automobile 
4 accident? 
5 A. Yes, I was. 
6 Q. And could you tell the Court what the 
7 address of the location was where you were called 
8 to? 
9 A. The address was 1308 West 2600 North in 
10 the city of Pleasant Grove. 
11 Q. And is that in Utah County, State of Utah? 
12 A. It is. 
13 Q. When you first arrived at the scene of the 
14 accident what did you see? 
15 A. There-- When I first arrived I was 
16 looking for an accident on the road. I saw some 
17 individuals standing by a home. As I looked down 
18 the driveway I could see a vehicle that had 
19 extensive rear end damage that was pushed into a 
20 home. And I could see another vehicle to the east 
21 of that one that had extensive front end damage. 
22 Q. Officer, are you familiar with the, the 
23 area and the roads around that area? 
2 4 A. I am. 
25 Q. Your Honor, if I could I'd like to have 
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1 the officer just do a little diagram. We would 
2 have had it prepared but we couldn't find the 
3 markers. I don't know where they're kept. 
4 THE CLERK: We don't have any. 
5 MR. MORLEY: Oh. Well, that's probably 
6 why. 
7 THE JUDGE: Well, are you familiar with 
8 the area, Mr. Means? 
9 THE WITNESS: I have it sketched on my 
10 accident report. 
11 MR. MEANS: Your Honor, I'm not so sure 
12 I'm familiar with the area but I, I don't think the 
13 facts are so complicated that I-~ 
14 THE JUDGE: Yes. I drive down 2600 
15 North--
16 MR. MEANS: I'm not-- Yes. 
17 THE JUDGE: -- every day on my way to 
18 work. And 1300 West is--
19 MR. MORLEY?: If the Court's familiar with 
20 it--
21 THE JUDGE: — the second street west of 
22 II my house. So I know exactly where it is but maybe 
23 || Mr. Means doesn't. But you don't think--
24 || MR. MEANS: I'm still, Your Honor, I 
25 || don't believe--
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1 THE JUDGE: You don't think that's all 
2 that — 
3 MR. MEANS: -- that our defense goes to 
4 the nature of how the accident occurred 
5 necessarily. 
6 THE JUDGE: Yes. It's just a normal T 
7 intersection of two, two lane roads so that's okay. 
8 MR. MEANS: May I ask the Court one 
9 question? 
10 MR. MORLEY: Sure. 
11 MR. MEANS: What city are we in, Your 
12 Honor? 
13 MR. MORLEY: Pleasant Grove. 
14 THE JUDGE: Well, I don't know if north 
15 of 2600 North is annexed to Pleasant Grove. Is it, 
16 right there? 
17 MR. MORLEY: I believe it's still in the 
18 city limits of Pleasant Grove. 
19 THE JUDGE: In-- Okay. All right. I 
20 guess that's a matter of proof. But go ahead, 
21 Mr. Morley. 
22 MR. MORLEY: Officer, can you describe 
23 the, the road leading up to the accident scene? 
24 THE WITNESS: 1300 West? 1300 West 
25 which was the road the vehicle was traveling on has 
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1 quite an incline, comes up, goes up the hill. 
2 There's a stop sign right at that T intersection, 
3 you're heading north on 2600. It's, it's quite a 
4 hill to go up. 
5 Q. (BY MR. MORLEY) Okay. And were you 
6 familiar with that area at the time of the 
7 accident? 
8 A. (THE WITNESS) I was. 
9 Q. And do you know whether or not at the time 
10 of the accident that stop sign was, was clearly 
11 visible from, from the road? 
12 A. It was. 
13 Q. And can you see the stop sign for a 
14 distance? 
15 A. Uh-huh (affirmative). Yes, you can. 
16 Q. As you're going up the hill? 
17 A. Yeah. 
18 Q. Okay. Do you know what the posted speed 
19 for that area is? 
20 A. I believe it's 25 miles an hour. 
21 Q. 25 miles an hour? As the hill reaches, as 
22 the hill crests there's a stop sign and then you 
23 have to go either left or right? 
24 A. Right. 
25 Q. Is there also a sign indicating that, that 
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you have to go left or right, a T sign,--
A. I don't know if there is or not. 
Q. -- if you know? Okay. So did you also 
take a videotape of the accident scene? 
A. I did. 
Okay. And did you bring that with you Q. 
today? 
A. 
Q. 
I did. 
Your Honor, with the Court's permission 
I'd just like to have the officer run the tape. I 
think that's probably better evidence as to what, 
what he saw. 
THE JUDGE: Okay. How long is this 
videotape? 
MR. MORLEY: I think for what we need 
it's only about five minutes at the most, Your 
Honor. 
THE JUDGE: Okay. We have a suppression 
hearing scheduled for 3:30 and I see you've got 
like five or six witnesses. I wondered why we 
waited until quarter after 3:00 to start the trial 
if it was scheduled for 2:30. 
MR. MORLEY: Well, we were in the 
courtroom. 
THE JUDGE: Ready? 
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1 MR. MORLEY: We were, we were monkeying 
2 with the videotape but we were ready when you were 
3 ready. 
4 THE JUDGE: Okay. Well why don't we--
5 Do you have an objection to the videotape? Do you 
6 want some more foundation? 
7 MR. MEANS: Maybe I could get the 
8 foundation, Your Honor, maybe I could a s k — W e l l — 
9 MR. MORLEY: We can do, Your Honor, if 
10 there's going to be an objection. 
11 THE JUDGE: Well, I don't know if there 
12 is. I j u s t — 
13 MR. MEANS: Well, I haven't seen it so I 
14 don't know if I have an objection. 
15 THE JUDGE: -- think he ought to have the 
16 opportunity to-- Do you want to go off the record 
17 and look at it and then I can look at it with you 
18 off the record or not off, if you don't want me to 
19 look at it--
20 MR. MEANS: No. Let's, let's do that, 
21 Your Honor, that would be fine. 
22 THE JUDGE: Look at it off the record 
23 first? 
24 MR. MEANS: Uh-huh (affirmative). 
25 THE JUDGE: So we (short tape skip) or 
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1 not . 
2 MR. MEANS: Okay. That would be fine. 
3 THE JUDGE: Okay. Let's go off the 
4 record. 
5 (TAPE TURNED OFF). 
6 THE JUDGE: -- on the record then. 
7 MR. MORLEY: Officer, can you describe 
8 the vehicles and the house that you saw from what 
9 happened when you arrived there? 
10 THE WITNESS: Yes. The, the victim's 
11 vehicle--
12 Q. When you say the victim you're referring 
13 to? 
14 A. The homeowner, the owner of the--
15 Q. Brad Bryan? 
16 A. Yes. His vehicle was pushed into the 
17 east corner of his home, the southeast corner. 
18 The home faces south on 2600 North. It's on the, 
19 the north side of the road and faces south. His 
20 vehicle was pushed into the corner of it. The 
21 front of the vehicle was right on the corner of the 
22 home. The rear end of his vehicle had extensive 
23 damage. The other vehicle had hit it from behind 
24 and spun the vehicle sideways. And 
25 Mr. Auffhammer's vehicle was probably, probably 
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1 five yards to the east. 
2 Q. Away from the other vehicle? 
3 A. Away from the other vehicle. 
4 Q. And what kind of damage did you see on 
5 Mr. Auffhammer's vehicle? 
6 A. He had extensive front end damage. 
7 Q. Okay. And what did you see specifically? 
8 A. Specifically the whole front end was, was 
9 damaged. On my report I estimated $8,000 of 
10 damage. 
11 Q. Okay. And when you arrived were there 
12 any people present? 
13 A. There was. There was a Garth Rasmussen 
14 present. 
15 Q. And did he identify himself as a passenger 
16 of the vehicle? 
17 A. He did. 
18 Q. Okay. Did you notice whether or not he 
19 had been injured? 
20 A. He had. 
21 Q. And what injuries did you see? 
22 A. He complained of injuries to his back and 
23 to his arm. He said he was in quite a bit of 
24 II pain. 
25 || Q. Okay. Did you notice whether or not he 
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1 was bleeding? 
2 A. He had minor scrapes and bruises. He, 
3 he'd cleaned himself up a little bit. There was 
4 quite a bit of blood in the vehicle where he had 
5 been seated, sitting when the accident occurred. 
6 But he had-- He didn't appear to be bleeding very 
7 bad at the time I arrived. 
8 Q. Okay. And was there also blood on, on 
9 the driver's side of the vehicle? 
10 A. Yes, there was. 
11 Q. Was there more blood there than on the 
12 passenger side o r — 
13 A. I don't recall. 
14 Q. Officer, I notice you're referring to 
15 your, your police report. Is this a report that 
16 you had written while the events were still fresh 
17 in your mind? 
18 A. It is. 
19 Q. And are you using that report at this 
20 time--
21 A. I am. 
22 Q. -- to refresh your recollection? 
23 A. I am. There was more blood in the 
24 passenger side of the vehicle. 
25 Q. Okay. Did you speak with the, the 
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1 passenger? 
2 A. I did. 
3 Q. Okay. And did you take a statement from 
4 him? 
5 A. I did. 
6 Q. Okay. And was Brad Bryan, the owner of 
7 the vehicle and the house, also present at that 
8 time? 
9 A. He was. 
10 Q. And did you get a chance to speak with 
11 him? 
12 A. Yes, I did. 
13 Q. And did he also give you a statement? 
14 A. Yes, he did. 
15 Q. And when you were talking with, with 
16 Mr. Rasmussen, the passenger, were you able to 
17 understand what he was saying? 
18 A. Yes. 
19 Q. Did he have problems-- Did he appear to 
20 have any problems with his balance or anything like 
21 that? 
22 A. Not with his balance. The passenger? 
23 Q. Yes. 
24 A. He didn't appear to have-- I don't 
25 remember any problems with his balance. 
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1 Q. Okay. And were you able to talk to the 
2 driver at that time? 
3 A. No, I wasn't. 
4 Q. Were you ever able to talk to him? 
5 A. I was able to talk to him. 
6 Q. Okay. And where did you speak with him? 
7 A. At his home. 
8 Q. Okay. And do you recall what date you 
9 spoke to him? 
10 A. I believe it was on the 3rd of July. 
11 Q. Okay. And when you spoke with him did he 
12 give you a statement as to what had occurred? 
13 A. Yes, he did. 
14 Q. And before talking to him did you, did you 
15 give him his Miranda warnings? 
16 A. Yes, I did. 
17 Q. Okay. Did you explain to him why you 
18 were talking to him? 
19 A. I did. 
20 Q. And after explaining why you were talking 
21 with him and his Miranda warnings did he agree to 
22 talk with you? 
23 A. He did. 
24 Q. Okay. Would you relate to the Court the 
25 statement that he gave you? 
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1 A. When I spoke with him he stated that he 
2 did not remember getting in an accident. He stated 
3 he had been out hunting for an apartment. He, he 
4 stated that he had picked up a passenger at an 
5 apartment he had been looking at but he did not 
6 know who he was. 
7 Q. Did you relate to him the, the statement 
8 that you'd received from, from Mr. Rasmussen? 
9 A. I believe I did later on — 
10 Q. Okay. 
11 A. — as I spoke with him. 
12 Q. And what did you tell him about as far as 
13 the information that you had, what did you tell 
14 him? What did you tell Mr. Auffhammer? 
15 A. I told him that Mr. Rasmussen had told me 
16 that he had met Mr. Auffhammer at an alcohol party 
17 where they had both been drinking alcohol. 
18 Mr. Rasmussen told me that Matthew was intoxicated 
19 to the point that he should have never have got 
20 into the vehicle with him. 
21 Q. And what was Mr."Auffhammer's response to 
22 this? 
23 A. He denied it. In fact, he stated he 
24 doesn't even drink alcohol. 
25 Q. And did you ask him whether he had been 
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drinking on the night in question? 
A. He said he hadn't. 
Q. Okay. Did, did you notice any injuries on 
Mr. Auffhammer at that time? 
A. Yes. 
Q. What injuries did you see? 
A. He had injuries to his face, to his jaw 
and to his arm. 
Q. And did you ask him how he, he received 
those injuries? 
A. I did. 
Q. And what did he tell you? 
A. That he had received them as a result of 
the accident. 
Q. Okay. Did he tell you anything else, any 
other items that you found relevant? 
A. No. 
Q. Okay. Did he mention to you whether or 
not he had gone to the hospital? 
A. I don't recall if he did or not. I knew 
he had. 
Q. Okay. But you don't know whether he told 
you that? 
A. No. 
Q. Okay. No further questions at this 
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As the crow flies or by surface roads? 
Probably by the roads (short inaudible, no 
1 time. 
2 THE JUDGE: Okay. Mr. Means? 
3 CROSS EXAMINATION BY DEFENSE COUNSEL. 
4 MR. MEANS: Officer Smith, how far is the 
5 accident site from the American Fork City Hospital? 
6 A. I guess I would say a mile, maybe a little 
7 more. 
8 Q. 
9 A. 
10 mic) . 
11 Q. Are you familiar with the city limits of 
12 Pleasant Grove City? 
13 A. (Short inaudible, no m i c ) . 
14 Q. Do you know if this area is within the 
15 city limits? 
16 A. It is within the city limits. 
17 Q. Where, where is the closest northern 
18 boundary to Pleasant Grove City? 
19 A. (Short inaudible, no mic) It depends on 
20 where you are, I think. Through that area it jogs 
21 and it--
22 II Q. Well, at this particular location? 
23 || A. I don't know where the closest one would 
24 || be. 
25 || Q. But it's within the northern boundary 
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limits of Pleasant Grove City? Also western 
boundary limits? 
A. Yeah. That whole road was annexed just a 
little while ago. The address on that is a 
Pleasant Grove address. It has been annexed in. 
He, he carries a Pleasant Grove address on his 
home . 
Q. The home, homeowner does? That's all I 
have, Your Honor. 
THE JUDGE: Anything else, Mr. Morley? 
MR. MORLEY: No further questions of the 
officer. 
THE JUDGE: You can step down, Officer 
Smith. Thank you. You can remain in the 
courtroom. 
Who would you like to call next? 
MR. MORLEY: I think Garth Rasmussen, 
Your Honor. 
THE JUDGE: If you would like to invite 
him to come in, Officer Garcia. 
THE JUDGE: Mr. Rasmussen, you've been 
placed under oath. Please come up and be seated 
on the stand. Thank you. 
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1 WHEREUPON, 
2 MR. GARTH RASMUSSEN 
3 having been previously placed under oath by the 
4 clerk of the court and sworn to testify truthfully 
5 in this matter, upon examination testified as 
6 follows: 
7 (SITTING AWAY FROM MICROPHONE) 
8 DIRECT EXAMINATION BY THE PROSECUTOR 
9 MR. MORLEY: Mr. Rasmussen, on June 30th 
10 of last year were you riding in a vehicle with a 
11 person by the name of Matthew Auffhammer? 
12 A. Yes , I was. 
13 Q. And is he seated in the courtroom today? 
14 A. Yes, he is. 
15 Q. Would you identify him to the Court 
16 please? 
17 A. He's that man right over there. 
18 Q. And how did you meet Mr. Auffhammer? 
19 A. We were at a party together. He was 
20 apartment hunting. A friend of mine resides in a, 
21 a three bedroom apartment in Pleasant Grove and 
22 there was an apartment, or one of the bedrooms was 
23 available in the apartment and so he was hunting 
24 for an apartment. 
25 And I was there, you know just, we were 
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1 having a casual party, you know, and he showed up 
2 apartment hunting. 
3 Q. Okay. Was this the first time that you'd 
4 met Mr. Auffhammer? 
5 A. Yes, it was. 
6 Q. Okay. And you say you were at a party. 
7 Did you describe this as an alcohol party to the 
8 officer? 
9 A. Yes. 
10 Q. Okay. And I take it you had, had 
11 something to drink at that time. 
12 A. Yes. 
13 Q. Okay. What was being served at the party? 
14 A. Well, basically there were different 
15 people coming from different places and so there 
16 w a s — 
17 Q. Okay. What, what was being served at the 
18 party? 
19 A. Well, there was rum and there was wine and 
20 there was beer. 
21 Q. Okay. And did you witness the defendant 
22 drinking any alcoholic beverages? 
23 A. Yes. 
24 Q. Okay. And at some time in the evening 
25 you left with Mr. Auffhammer in his vehicle? 
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1 A. Yes. I got in kind of an argument with 
2 the, the tenant who was visiting at the, at the 
3 residence— 
4 Q. Okay. 
5 A. — and, you know, Mr. Auffhammer here 
6 offered as I was leaving and he was leaving— 
7 Q. Okay. 
8 A. -- and he, he offered me a ride. 
9 Q. Now, you weren't with Mr. Auffhammer the 
10 whole time, I take it. 
11 A. No, I wasn't. 
12 Q. And so you don't know how much he had to 
13 drink? 
14 A. 
15 Q. 
16 party? 
17 A. I don't know. It's, it's been a while 
18 ago. And I guess it was after midnight but I 
19 don't, I don't really recall the time. 
20 Q. Okay. And can you give the Court an idea 
21 of, of when you first met the defendant that 
22 evening or that day? 
23 A. I'm, I really can't say. I mean, a lot 
24 transpired over the course of that night a n d — 
25 Q. Okay. I'm assuming that you had contact 
No, I don't. 
Okay. About what time did you leave the 
PENNY C. ABBOTT, CSR 
PAGE 2 8 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
off and on with, with the defendant during the 
course of the evening and eventually he offered you 
a ride home. Is that correct? 
A. Well h e — I mean, I met him as he came 
in. And he said he was looking for an apartment. 
But I, that was also the night that I met my 
X-girlfriend and so I was basically spending my 
time with her and I was focused on her, you know, 
and I, you know, we were, we were hanging out 
elsewhere. 
Q. Okay. Eventually you, you left with 
Mr. Auffhammer? 
A. 
Q. 
A. 
hour. 
Yes. 
About what time did you leave? 
I don't recall the, the time or the 
Q. Can you give us an estimate? 
A. Like I say it was, it was probably after 
midnight. 
Q. Okay. And you got in Mr. Auffhammer's 
vehicle? 
A. Yes, I did. 
Q. Okay. And where were you heading? 
A. We were heading I guess for his 
residence. It was in Alpine. And he, he offered 
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to let me spend the night at, at his house. 
Q. Okay. And I believe you testified this 
was the first time that you'd met the defendant, 
that day? 
A. Yes. Yes, that's correct. 
Q. Okay. So at some point during the ride 
to, to his home you ended up on 13th West? 
A. I'm not sure of the addresses and stuff. 
I don't, I don't k n o w — 
Q. Okay. 
A. -- American Fork and Pleasant Grove that 
well . 
Q. Just before the accident— You recall 
being in an accident with Mr. Auffhammer? 
A. Yes, I do. 
Q. Okay. And the hill that you traveled 
just before the accident, do you recall that? 
A. Yes, I do. 
Q. Okay. And do you remember telling the 
officer that, that the defendant was traveling at 
high rate of speed? 
A. Well, I don't remember the exact words 
but--
Q. Do you remember telling him words to that 
effect? 
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1 A. Yes. 
2 Q. Okay. And do you remember telling the 
3 officer that, that Matt was quite intoxicated? 
4 A. I don't remember the wordage. And, and I 
5 mean I — 
6 Q. Okay. Do you remember telling the officer 
7 words to that effect? 
8 A. If I may have said that he was 
9 intoxicated--
10 Q. Okay. 
11 A. -- but to what extent, I don't know. 
12 Q. Well, I'm not asking you to estimate how 
13 intoxicated he was. 
14 Do you remember telling the officer that, 
15 that you knew you should never have gotten in the 
16 vehicle with him? 
17 A. Yes. I really regretted getting in the 
18 vehicle because I was, I was, you know--
19 Q. Okay. 
20 A. I was messed up and didn't know how badly 
21 and stuff. 
22 Q. Okay. When, when the vehicle crested the 
23 top of the hill where the, the stop sign is, do you 
24 remember telling the officer that Matt was slow to 
25 react to the stop sign? 
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1 A. Yeah. I m e a n — 
2 Q. Okay. Can you give us an estimate of how 
3 fast you were going at that, at that, as you 
4 crested the hill? 
5 A. Well, you know, it's hard for me to say 
6 exactly but, because I had so much on my mind then 
7 and so much has gone by and — 
8 Q. Okay. 
9 A. — I don't know. I would estimate 35 or 
10 40 miles an hour. 40 miles an hour probably. 
11 Q. Did you remember telling the officer that 
12 he was traveling at a high rate of speed? 
13 A. Yeah, it w a s — I mean, he was over the 
14 speed limit. 
15 Q. Okay. Okay. As you crested the hill, 
16 what happened at the stop sign? 
17 A. Well it, it just kind of came, came upon 
18 us, both of us as a surprise. And I saw the-- You 
19 know, he, he all of a sudden, we passed the blind 
20 spot on the crest of the hill and he hit, he saw 
21 that he was coming right for a house and he, he hit 
22 the brakes and we, we jumped a ditch and slid 
23 across the driveway and crashed into the back side 
24 of a car. 
25 Q« Okay, How far would you estimate the 
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1 stop sign is from where you hit the parked car? 
2 A. I don't know. I'm not a good judge of 
3 distances and stuff sometimes but I'd say 25 yards, 
4 30 yards maybe. 
5 Q. Okay. And how far away from the parked 
6 car would you say your, the vehicle you were riding 
7 in finally came to a rest? 
8 A. I'm sorry. Would you repeat that? 
9 Q. How far from the parked car did the 
10 vehicle you were riding in, how far away was it 
11 when it came to a rest, when it came to a stop? 
12 A. Oh it, it smashed into it. 
13 Q. Okay. But where did it end up after it 
14 hit the car? 
15 A. Oh, it ended up, if I remember correctly 
16 it was back, back from it a ways. I don't know the 
17 distance. 
18 Q. Okay. Okay. After, after striking the 
19 vehicle what happened? 
20 A. Well, I was knocked unconscious and, you 
21 know, Mr. Auffhammer was "knocked unconscious and, 
22 and I came to consciousness before he did. 
23 Q. Okay. What did you do? 
24 A. I shook him and tried to arouse him back 
25 to, to consciousness. And, and he came to 
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1 consciousness and he got out. 
2 Q. Okay. Were you injured? 
3 A. Yes , I was. 
4 Q. Could you describe your injuries to the 
5 Court? 
6 A. Yes. I, well after taking me to the 
7 police station and everything the police officer 
8 took me back, actually back to the residence where 
9 this whole thing started. And, and I kind of, you 
10 know, made amends. And I went, went to bed for a 
11 couple hours. And then I went to the emergency 
12 room and they did X-rays and stuff and fortunately 
13 all it was, was a bruised kidney. 
14 Q. Okay. Apparently you were also 
15 bleeding. 
16 A. I don't, I don't recall bleeding on my 
17 part. I, I may have been but like I say lots — 
18 Q. You don't know if you were bleeding? 
19 A. I don't, I don't remember it. I don't 
20 remember me bleeding, no. 
21 Q. Okay. Do you remember Mr. Auffhammer 
22 bleeding? 
23 A. Yes. 
24 Q. Did you see blood on him? 
25 A. Yes. 
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Q. And did you see blood on yourself? 
A. I, I don't recall. 
Q. Did you have blood on your clothes? 
A. I, I believe I had some on my shirt. 
Q. Okay. Did that blood appear to come from 
you? 
A. No. Like I say, I don't think I, I don't 
think I bled, was bleeding, no. 
Q. Okay. So the next day when you looked at 
yourself you didn't know if you were bleeding or 
not? 
A. No. I, I believe it was his blood. 
Q. Okay. After, after the-- Let me back up 
just a little bit. Were you also injured on your 
arm? 
A. I may have cut my arm. Like I say a lot, 
I mean a lot has transpired since, since this 
happened and I'm just, you know, sitting here on 
account of I was very, kind of confused. And a 
lot has happened since then. And I, I may have 
scraped my arm or something. I, I remember what 
happened is I bruised my kidney because I turned 
and ducked in the chair just before impact to kind 
of protect myself. And then on impact my, what 
apparently happened was my kidney hit the 
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1 dashboard. 
2 Q. Okay. Did the windshield get damaged? 
3 A. I don't remember windshield damage. I 
4 don't remember these details. 
5 Q. Okay. Did your head hit the windshield? 
6 A. No, mine didn't. I don't think it did. 
7 Q. All right. You woke up Mr. Auffhammer. 
8 Both of you got out of the vehicle? 
9 A. Yes. 
10 Q. Okay. And what happened at that point? 
11 A. Well I, I told-- You know I, he said 
12 let's get out of here. And I, I said, I said no, 
13 you know, it's your car, it's registered to you. 
14 You know, I tried to appeal to him that way. And 
15 he just got up and took off basically. 
16 Q. Did you try to prevent him from leaving? 
17 A. Yeah. 
18 Q. And did he tell you that, that he had 
19 insurance on his vehicle? 
20 A. He, he never said anything either way 
21 about insurance. He never mentioned anything to 
22 me. Oh, yes. He said-- I'm sorry. He said-
23 He, he was incoherently speaking and he said 
24 something about insurance and blaa, blaa, blaa 
25 and — 
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1 Q. That his insurance would take care of it 
2 A. I don't know what he was meaning by that 
3 but he, it was an incoherent statement. And he 
4 just, he ran. 
5 Q. Okay. So he, he told you let's get out 
6 of here. You refused to go. And about when--
7 Well, when in this conversation did the owner of 
8 the house come out? 
9 A. The owner of the house, he came out afte 
10 he took off. And I, I had just, as I said, you 
11 know, I'd just met him earlier that night and I'd 
12 been in an, in an accident and I'd been knocked 
13 unconscious and I'd just come back to 
14 consciousness. And he asked me his name and I, I 
15 told him I — And I sat there and I was just kind 
16 of stunned and I didn't know his name, I'd 
17 forgotten his name, you know, a n d — 
18 Q. Did, do you remember whether the owner o 
19 the house came out while Mr. Auffhammer was still 
20 there or did he come out after he left? 
21 A. He came out after he left. 
22 Q. Per your recollection? 
23 A. Yes. As far as I recall, yes. 
24 Q. Okay. Nothing further, Your Honor. 
25 THE JUDGE: Thank you. Mr. Means? 
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CROSS EXAMINATION BY DEFENSE COUNSEL 
MR. MEANS: Mr. Rasmussen, whose house 
was it that you were at before this accident 
occurred? 
A. It was Jerry Memmott's. 
Q. And Jerry was a friend of yours? 
A. Yes. 
Q. And as I understand your testimony 
Mr. Auffhammer was there only because he was 
looking for an apartment? 
A. Yes, that's right. 
Q. How long were you there before 
Mr. Auffhammer came? 
A. Probably a few hours. 
Q. And how long were you there after 
Mr. Auffhammer came until you left? H o w — In 
other words, how long was Mr. Auffhammer there? 
A. It was probably a few hours. 
Q. Did you see what Mr. Auffhammer was doing 
while he was there? 
A. No, I-- I mean, I did see him with a, a 
drink in his hand at one point or another in the 
evening and, and that. But like I say I was, I 
had just met this, you know, lovely young lady and, 
and I was, you know, she had my focus and my 
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1 attention. I wasn't really concerned with these 
2 other things. 
3 Q. The prosecutor asked you if you had told 
4 the officer on the night of this accident whether 
5 or not you felt that Mr. Auffhammer might have been 
6 intoxicated and you responded. What's your 
7 testimony today? Was he, was Mr. Auffhammer 
8 intoxicated that evening? 
9 A. Well I mean what, that's what I want to 
10 know is what is the definition of intoxication? 
11 Q. Well--
12 A. I mean I'm not, I'm, I just wondered. 
13 Q. All right. Let me ask you this: Did you 
14 see how much he'd had to drink? 
15 A. No, I did not. 
16 Q. You say you'd seen him have a drink? I'm 
17 asking. That's n o t — I'm asking this question. 
18 You saw, saw him have a drink? Or you say he had 
19 some drinks? A few? What was your term there? 
20 A. I, my only-- The only thing that I can 
21 really say is that, you know, I did see him with a 
22 drink at, at one point or another in the evening. 
23 Q. Did you know what the drink was? 
24 A. No, I don't. Like I say, I don't recall 
25 the event, I mean, all the little details and 
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stuff. 
Q. Did you spend enough time with 
Mr. Auffhammer to assess his ability to speak prior 
to the accident? 
A. His ability to speak? 
Q. Yes. Did you engage him in conversation 
or listen to him speaking with other people? 
A. Yes. And, and you know, we exchanged 
some words as we were getting into the car to 
leave, you know, Jerry Memmott's. 
Q. Was his speech slurred or impaired in any 
way? 
A. It, it didn't seem to be at that point. 
Q. Did you get close enough to him to observe 
his eyes? 
No, I didn't. 
Did you observe the, the complexion of his 
A. 
Q. 
face? 
A. 
Q. 
breath? 
No, I didn't. 
Were you able to observe an odor from his 
A. No, I was not. 
Q. Were you able to observe whether or not he 
could walk and maintain balance? 
A. No. No, I wasn't. 
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1 Q. Did you watch to s e e — Was his car door 
2 locked or do you know? 
3 A. I, I think so. 
4 Q. Did you watch to see him use his keys to 
5 open the door? 
6 A. Yes. 
7 Q. Was he able to do that function? Was 
8 there anything remarkable about the way he unlocked 
9 his car door? 
10 A. No. 
11 Q. How far did you drive from the location of 
12 Mr. Memmott's house to the site of this accident? 
13 A. I believe it was a couple miles. Twof 
14 three, four. 
15 Q. And do you recall anything about his 
16 driving pattern and the way he operated his vehicle 
17 that would cause you to think he was intoxicated? 
18 A. No. I, I was you know kind of judgmental 
19 about the way he made a stop and I, and stuff. 
20 Q. Which stop was that? 
21 A. It was a-- But you know, I'm kind of a 
22 back seat driver. 
23 Q. Which stop were you referring to though 
24 that you became judgmental about? 
25 A. It was a stop, stop sign before, before 
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1 that. 
2 Q. What was wrong with it, with the way he 
3 operated his car on that stop sign? 
4 A. I'm not, I'm not sure at this point. 
5 Q. The stop sign that was immediately before 
6 or adjacent to where the accident took place that's 
7 at the top of a hill? Is that what I understand 
8 you testifying to? 
9 A. Yes. 
10 Q. Were you able to see the stop sign prior 
11 to reaching the intersection? Yourself now. Not, 
12 not Mr. Auffhammer— 
13 A. No. 
14 Q. But you--
15 A. No. That's the thing. It kind of came 
16 on me pretty sudden too as I, as I recall. 
17 Q. Do you know why that was? Have you had a 
18 chance to think about it and come to some 
19 conclusion about why you didn't, you weren't able 
20 to see the stop sign? Is,it, is-- What I'm 
21 getting at is it because of the way the stop sign 
22 II is placed or was it something about you in 
23 || particular? 
24 || A. Just kind of the way the stop sign was 
25 || placed and just, and like I say I had my mind on, 
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1 on other things too. 
2 Q. Is that a road that you've traveled 
3 before? 
4 A. No, it's not. 
5 Q. Do you know if Mr. Auffhammer had traveled 
6 that road before? If you don't know, you don't 
7 know. 
8 A. I don't know. 
9 Q. You'd mentioned something in response to 
10 the prosecutor's question about after you had gone 
11 through the blind spot. What were you referring to 
12 on the blind spot? 
13 A. Well just, you know, as you're coming up 
14 that hill you don't, you don't really see if 
15 there's anything coming, if there's anything beyond 
16 it and--
17 Q. By that you mean you don't know if the 
18 road goes straight through or if it's a T 
19 intersection? 
20 II THE JUDGE: You don't need to shake your 
21 || head, Mr. Auffhammer. He can answer for himself. 
22 || When you're sitting here going like this, I'm not 
23 || stupid. 
24 II THE DEFENDANT: Well, my jaw hurts. 
25 || THE JUDGE: Go ahead, Mr. Means. 
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1 MR, MEANS: Do you want me to ask that 
2 again? 
3 THE JUDGE: Maybe you'd better. 
4 Q. (MR- MEANS) Referring to your last 
5 question when you said you were not able to see 
6 what the nature of the intersection or words to 
7 that effect. Are you saying that you can't see 
8 whether the road goes through the intersection so 
9 there's a, a normal intersection where one road 
10 crosses another or whether it's a T intersection? 
11 A. Yes. Well all-- I mean, all I know is, 
12 you know, the whole thing came on to me as a, as a 
13 big sudden surprise. And you know just, just 
14 before impact the first, what was going through my 
15 mind was, you know, wheelchair, I was going to, I 
16 just thought, you know, I'm going to spend the rest 
17 of my life in a wheelchair because we're in this 
18 little car and we're, you know. 
19 But I, but that's not what happened and 
20 I'm okay now and, you know. So it's like a lot has 
21 happened since then too. 
22 Q. Okay. Did, are you able to see the house 
23 on the other side of the intersection as you 
24 II approach the stop sign? Do you recall? 
25 || A. As I approached the stop sign? 
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1 Q- Yes. 
2 A. Yeah. As we got to the stop sign and, you 
3 know, you saw the house coming and then all of a 
4 sudden we're jamming on the brakes, we're jumping a 
5 ditch. 
6 Q. All at once? 
7 A, Well, pretty much. 
8 Q. How much had you had to drink at the 
9 party? 
10 A. I, you know, I had a few drinks over the 
11 course of the evening. 
12 Q. What kind? Alcohol I'm assuming. 
13 A. Yeah. Rum and a few beers. 
14 Q. Do you know how many of each? 
15 A. No, I don't. 
16 Q. How long do you think that you were 
17 unconscious after the car came to a rest? Were 
18 you able to determine that? 
19 A. No, I wasn't. 
20 Q. Mr. Auffhammer, I think from your 
21 testimony, wasn't conscious when you came to. 
22 A. No, he wasn't. 
23 Q. And you shook him to wake him up? 
24 A. That's correct. 
25 Q. So from that am I inferring that he was 
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1 also unconscious from the accident? 
2 A. That's correct. 
3 Q. And do you know how long, and maybe I know 
4 the answer to this, but do you know how long he was 
5 unconscious? 
6 A. No, I don ft. 
7 Q. Do you know whether he hit his head in 
8 this accident? 
9 A. I know that he sustained a fractured jaw 
10 and so the (inaudible word, no mic, two speakers). 
11 Q. Were you able to tell that on the night of 
12 the accident? 
13 A. No. I mean, he had blood, blood and so 
14 forth coming out of his nose and out of his mouth 
15 and, you know, and that. 
16 Q. Did you see, were you able to determine 
17 where he hit him, hit himself? Where on the 
18 vehicle he had impact? 
19 A. No. I don't remember those facts at this 
20 point. 
21 Q. Do you remember making a written statement 
22 for the officers on the night of this event? 
23 A. Yeah, I remember making a written 
24 statement. 
25 Q. Do you remember what you said in the 
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1 written statement was made the night of the event? 
2 A. Yes. 
3 Q. Right on the scene of the event? 
4 A. No. I believe it was back at the police 
5 station. 
6 Q. When you had a conversation with the 
7 officer who investigated t h i s — And by the way, 
8 which officer was it? 
9 A. It was this officer here. I don't recall 
10 his name. 
11 Q. And do you recall when you had that 
12 conversation with this officer? Was it the same 
13 day as the accident? 
14 A. Yes. 
15 Q. Did you make statements to him on the same 
16 day as the accident or did you make statements 
17 later on? 
18 A. I, I don't recall the chronology of that 
19 all the way through. 
20 Q. Okay. That's all I have, Your Honor. 
21 THE JUDGE: Mr. Morley? 
22 MR. MORLEY: Thank you, Your Honor. 
23 REDIRECT EXAMINATION BY THE PROSECUTOR. 
24 MR. MORLEY: Mr. Rasmussen, let's go back 
25 to the statement, the written statement that you 
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1 A. — something to that. 
2 Q. You didn't say in the statement whether he 
3 was intoxicated. You just said how intoxicated. 
4 Right? 
5 A. Yes. 
6 Q. Okay. And you said that he responded 
7 very slowly when he crested the hill. Do you 
8 remember writing that? 
9 A. Yes. If I think so. 
10 Q. Okay. 
11 A. That sounds likef that sounds reasonable. 
12 Q. And do you remember also telling me that 
13 you felt that because he was intoxicated that's why 
14 the accident occurred? Do you remember telling me 
15 that? 
16 THE JUDGE: Well, you're asking for a 
17 statement he made to you and you're--
18 MR. MORLEY: I'm, I was just asking--
19 MR. MEANS: I would like to object to 
2 0 that, Your Honor. 
21 MR. MORLEY: -- putting him in the--
22 THE JUDGE: Yes. I sustain the objection 
23 because it's impossible for Mr, Means to put you on 
24 the stand and cross-examine you about that. 
25 Sustained. 
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1 something— 
2 MR. MEANS: I'll object if he's going to 
3 make a rough estimate, Your Honor. 
4 THE WITNESS: I'm not going to. I'm--
5 THE JUDGE: I, he just handled my, my 
6 ruling for me. Okay. 
7 MR. MORLEY: Mr. Rasmussen, you said 
8 that, that you saw the defendant off and on during 
9 the evening at the party? 
10 A. Yes. 
11 Q. Okay. You recall saying that. Okay. And 
12 when you saw him at the party off and on did you 
13 see him with an alcoholic beverage? 
14 A. Yes. 
15 Q. And how many times did you see him? 
16 A. I, you know, I might have saw him with an 
17 alcoholic beverage in his hand a couple of times 
18 over the course of the evening. 
19 Q. Okay. Did you see him at times when he 
20 didn't have an alcoholic beverage in his hand? 
21 A. Possibly. Like, like I say I, I met 
22 this, this young lady at the time and, you know, my 
23 II attention and my attention was focused on her. 
24 || Q. Okay. Do you recall telling the officer 
25 || at the scene that Matt was quite intoxicated and 
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1 Q. Uh-huh (affirmative). Did he ask you 
2 about your testimony? 
3 A. Yeah, a little bit. 
4 Q. And did you discuss what you were going to 
5 testify, about the facts you were going to testify 
6 to? 
7 A. No. Because it's a-- I mean that, the 
8 whole idea is a pretty scary proposition to me, you 
9 know. 
10 Q. Mr. Rasmussen, in your testimony with 
11 Mr. Means you indicated that the, the stop sign 
12 came upon you suddenly. 
13 Was the reason the stop sign came upon you 
14 suddenly was because the car you were traveling in 
15 was speeding? 
16 A. That's, that's my estimation. Yes. 
17 Q. Okay. I have no further questions. 
18 THE JUDGE: Thank you. Mr. Means? 
19 RECROSS EXAMINATION BY DEFENSE COUNSEL 
20 MR. MEANS: Mr. Rasmussen, you just said 
21 that you'd had a discussion with the defendant 
22 recently? 
23 [I A. Yeah. He, he called me on the phone a 
24 || couple of weeks ago. 
25 || Q. Couple of weeks ago? 
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1 Q. In a can? Something labeled? 
2 A. Yes. And you know, it's, it's like my, 
3 it's my opinion, you know, it's not-- And I'm 
4 trying to be as honest as I possibly can. And, 
5 and I'm trying to remember these little details 
6 that you're, you people are asking me. 
7 Q. I understand that. And you did submit a 
8 written, a written statement to the police officer; 
9 am I correct? And it was the night of the event? 
10 A. Yes. 
11 Q. And you did fill it out at the police 
12 department? 
13 A. Yes, I'm pretty sure. 
14 Q. I suppose your memory was quite fresh at 
15 that time. 
16 A. Yeah. I'm pretty sure that it was the 
17 night of the accident. I remember they asked me to 
18 come back in again on another occasion. 
19 Q. May I approach the witness, Your Honor? 
20 THE JUDGE: Yes, you may. 
21 MR. MEANS: So that we're not guessing 
22 II whether you've had a chance to review it, take a 
23 || look at that and tell me if you recognize it. 
24 || A. Yes . 
25 || Q. First of all, do you recognize it? 
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1 questions very briefly, Your Honor. 
2 THE JUDGE: Sure. Go ahead. 
3 RE-REDIRECT BY THE PROSECUTOR. 
4 MR. MORLEY: Did you see the defendant 
5 with a glass in his hand? 
6 A. I don't remember. I don't know. The 
7 girls had a bottle of wine and he, he may have. I 
8 don't remember all the little details like I say, 
9 you know. 
10 Q. Okay. You remember he had a, a can of 
11 beer in his hand? 
12 A. I think so. I think he did at one point. 
13 Q. But you don't remember if he had a glass? 
14 A. No, I don't. 
15 Q. Okay. I don't have any other questions. 
16 THE JUDGE: Okay. Mr. Means? 
17 MR. MEANS: Nothing further, Your Honor. 
18 THE JUDGE: Let me just ask the witness 
19 for clarification. There was a question about you 
20 said that you were being somewhat judgmental about 
21 the way he handled a stop sign. And then it 
22 wasn't clear to me whether you meant the stop sign 
23 that was the one that was immediately there at the 
24 scene of the accident or some earlier stop sign. 
25 What did you mean by that? 
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1 MR. MORLEY: I might, Your Honor. 
2 THE JUDGE: Okay. We'll ask you to 
3 remain out in the hall. Why don't you give that 
4 copy back to Mr. Means. 
5 Can I have Counsel approach the bench to 
6 just kind of see where we're at? Because we've got 
7 a suppression hearing that's supposed to start at 
8 3:30 and I've seen her out in the hall and, you 
9 know, I think that--
10 (off record discussion at the bench). 
11 THE JUDGE: You can come on up Officer 
12 and be seated on the stand. Thank you. 
13 MR. MORLEY: Call Officer Jared Carter. 
14 THE JUDGE: Okay. And Officer Carter is 
15 under oath. 
16 WHEREUPON, 
17 OFFICER JARED CARTER 
18 having been previously placed under oath by the 
19 clerk of the court and sworn to testify truthfully 
20 in this matter, upon examination testified as 
21 follows: 
22 (WITNESS NOT SITTING NEAR MICROPHONE) 
23 DIRECT EXAMINATION BY THE PROSECUTOR 
24 MR. MORLEY: Officer Carter, were you 
25 dispatched to the American Fork Hospital to talk tc 
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1 MR* MEANS: I have, Your Honor. I have 
2 no objections. 
3 THE JUDGE: Go ahead and mark this 
4 EXHIBIT #1 and EXHIBIT #2. 
5 MR. MORLEY: Okay. 
6 THE JUDGE: And you have no objection? 
7 MR. MEANS: I have no objection, Your 
8 Honor. 
9 THE JUDGE: EXHIBIT #1 and EXHIBIT #2 are 
10 received into evidence. Thank you. 
11 MR. MORLEY: Thank you, Your Honor. 
12 Officer Carter, basically can you describe 
13 rather quickly the injuries that you saw to the 
14 defendant? 
15 A. He had some injuries to his face. Some 
16 bleeding. And he also had some cuts and abrasions 
17 over his, I believe his chest. 
18 Q. Okay. And did you, before speaking with 
19 him I should say did you give him his Miranda 
20 warnings? 
21 A. I did. 
22 Q. And did he agree to talk with you? 
23 A. Yes, he did. 
24 Q. Okay. And did you ask him what had 
25 happened? 
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1 A. I did. 
2 Q. What did he tell you? 
3 A. He stated that he was out walking in a 
4 field and hit his head and then he walked to the 
5 American Fork ER. 
6 Q. Okay. Now, had you been briefed on the 
7 situation before you arrived at the hospital? 
8 A. I had. During (pass-on?) Officer Smith 
9 had told me about the accident. 
10 Q. Okay. And after he told you that he was 
11 walking in the field and hit his head as, as the 
12 cause of his injuries, did you bring up the fact 
13 that you had information that he had been involved 
14 in an accident? 
15 A. Yes, I did. 
16 Q. An automobile accident? 
17 A- Yes. 
18 Q. Okay. Can you tell me what his response 
19 was to that? 
20 A. I asked him if he'd been in an accident 
21 and he stated no. I asked him if he had been 
22 drinking and he also stated no. I asked him if he 
23 knew if his friend was hurt also in the accident 
24 and he stated that it wasn't his friend, he was 
25 just giving him a ride home. 
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1 Q. Okay. Officer, I notice you referring to 
2 your report. Was this report written while the 
3 events were still fresh in your mind? 
4 A. Yes. They were written right after. 
5 Q. Are you reading that now to refresh your 
6 recollection? 
7 A. Yes. 
8 Q. And does it indeed refresh your 
9 recollection? 
10 A. Yes, it does. 
11 Q. Okay. After he asked you about, after he 
12 told you that it wasn't his friend that was in the 
13 vehicle, did he ask you any questions or any other 
14 conversation take place? 
15 A. He, he began asking me about his car, what 
16 had happened to it, where we had impounded it or 
17 who had come and picked it up. 
18 Q. Okay. Did he later on admit that he had 
19 been in an automobile accident? 
20 A. He never really told me, no. But in, in 
21 the conversation as we went along he began to hint 
22 that he was in an automobile accident. Also he 
23 told the people at the ER the reason for his 
24 injuries w e r e — 
25 MR. MEANS: I'll object, Your Honor. 
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1 THE JUDGE: Sustained, 
2 MR. MORLEY: Well, well never mind. 
3 THE JUDGE: I mean, you know, there may--
4 I'm sustaining it at this point. 
5 MR. MORLEY: Okay. Officer Carter, did 
6 you obtain an, an intake sheet from the emergency 
7 room? 
8 A. Yes, I did. 
9 Q. Okay. And did you confront 
10 Mr. Auffhammer with the contents of that admission 
11 sheet? 
12 A. I don't believe I did about the admission 
13 sheet. I did about the accident though. 
14 Q« Okay. And do you have any idea of how 
15 long after the accident you talked to the 
16 defendant? 
17 A. How long it had been? 
18 Q. Yeah. 
19 A. I talked to the defendant around noon the 
20 next day. I don't, I'm jiot sure what time the 
21 accident happened that night. 
22 Q* Okay. Anything else you think the Court 
23 needs to know? 
24 THE JUDGE: Well, I don't allow questions 
25 like that. I'm sorry. 
PENNY C. ABBOTT, CSR 
PAGE 6 5 
1 MR. MORLEY: Excuse me, Your Honor? 
2 THE JUDGE: He's supposed to just answer 
3 specific questions, not give an--
4 MR. MORLEY: You know, Tucker told me 
5 that you liked that. 
6 THE JUDGE: No. 
7 MR. MORLEY: Okay. Okay. 
8 THE JUDGE: Tucker's wrong. We'll blame 
9 that one on Tucker then but I — 
10 MR. MORLEY: No. No I don't want to do 
11 that. 
12 THE JUDGE: And I don't like those kind 
13 of questions. 
14 MR. MORLEY: I don't, I don't have any 
15 other questions then, Your Honor. 
16 THE JUDGE: I'm sorry. So take that off 
17 your tips for Backlund's court. 
18 Go ahead. Go ahead, Mr. Means. 
19 CROSS EXAMINATION BY DEFENSE COUNSEL 
20 MR. MEANS: Officer-- Now I lost my 
21 train of thought. 
22 THE JUDGE: I'm sorry. 
23 MR. MEANS: That's fine. Oh, for the 
24 record what kind of injuries were apparent from 
25 your observations that Mr. Auffhammer had 
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1 sustained? 
2 A. That were apparent? 
3 Q. Yes. 
4 A. Just as I testified he had an abrasion I 
5 believe to his forehead, he was bleeding from his 
6 forehead. He also had some abrasions over his 
7 body, small cuts and, and things like that. 
8 Q. Did you mention or did you later determine 
9 that he'd also had a broken arm? 
10 A. I, I talked to the people at the ER and 
11 they said he had a possible broken arm and a 
12 possible broken jaw. 
13 Q. Did he make any representations to you 
14 about other injuries that he had sustained? 
15 A. Did he tell me anything? Is that what--
16 Q. Yes, Mr. Auffhammer. 
17 A. No. He, he really couldn't talk to us so 
18 that's why I didn't interview him too much. 
19 Q. That's all I have, Your Honor. 
20 MR. MORLEY: Nothing further. 
21 THE JUDGE: Thank you. You can step 
22 down, Officer. And you're free to go unless either 
23 counsel need you to remain. 
24 MR. MORLEY: That would be fine if he, 
25 with me if he leaves, Your Honor. 
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1 THE JUDGE: You're free to go. So can 
2 the other officers who have already been advised, 
3 they don't need to be here? 
4 MR. MORLEY: Okay. I did, Your Honor. 
5 Brad Bryan, Your Honor. 
6 THE JUDGE: Okay. All right. Sir, 
7 you've been placed under oath. If you would 
8 please come up and be seated on the stand. Thank 
9 you. 
10 WHEREUPON, 
11 BRAD BRYAN 
12 having been previously placed under oath by the 
13 clerk of the court and sworn to testify truthfully 
14 in this matter, upon examination testified as 
15 follows: 
16 (WITNESS NOT SITTING NEAR MICROPHONE) 
17 DIRECT EXAMINATION BY THE PROSECUTOR 
18 MR. MORLEY: Mr. Bryan, on June 30th of 
19 this year around 2:00 in the morning was your sleep 
20 interrupted by an accident? 
21 A. Yes, sir. 
22 Q. And could you describe what happened and 
23 what you saw? 
24 A. Just after 2:00, it seemed like around 
25 II 2:05, 2:07, something like that, I heard the 
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1 accident. I knew immediately what it was. I 
2 assumed it was in the intersection just in front of 
3 my house. And as I awoke I told my wife to get 
4 her wits about her because she'll probably need to 
5 call the, the police and report an, an automobile 
6 accident. 
7 Went to the front window. And first of 
8 all I put on my glasses. Went to the front window 
9 and it was very dusty. Our driveway is gravel. 
10 And I thought wow, there's a lot of sleep in my 
11 eyes, I, I can't see very well. 
12 Q. Let me back up just a little bit. You 
13 say you were awakened. What, what awoke you? 
14 Did you hear squealing tires or just a crash? 
15 A. Just a crash. No. I, I heard no 
16 squealing tires. Just the crash. 
17 Q. Okay. Did you hear a car skidding along 
18 the gravel or anything like that? 
19 A. No. Just the crash. 
20 Q. Just the crash. 
21 A. Uh-huh (affirmative). 
22 Q. Okay. So you looked outside and you saw 
23 dust settling? 
24 A. Just dust, uh-huh (affirmative). 
25 Q. Okay. 
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A. Walked out my side door there on the side 
of my house, walked around the, the front of my 
garage and was pretty surprised to see my car was 
demolished basically. And then I just kept 
walking and saw the other car and, and realized 
what had happened. And then I saw two gentlemen 
on the north side of the, the car standing there 
talking. 
Q. They were talking with each other? 
A. Yeah. Basically one was asking the other 
are you okay. The, the other one replied no, I'm 
pretty screwed up, was his response. 
Q. Do you know who made which statement, 
which person? 
A. No. I, I don't recall. 
Q. Okay. Let me ask you to take a look at 
the defendant. Was, do you recognize this person 
as being at the accident scene? 
A. No. I couldn't place him if I was on a 
street. The only thing I recall was a, because 
of, of the darkness and the, the dust that was in 
the air it was difficult to see. But I do remember 
a receded hairline, high cheekbones and long 
hair. That's about all I could tell. 
Q. As one of the individuals there? 
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1 A. Yes. 
2 Q. And can you describe the other individual? 
3 A. Yes. The other man that was here. I 
4 think his name is Garth Rasmussen. 
5 Q. Okay. So when you first came out the 
6 passenger and the driver were conversing with each 
7 other? 
8 A. Yes. 
9 Q. Okay. Did you speak to them at that 
10 point? 
11 A. I didn't say a word to them. 
12 Q. What did you do? 
13 A. Just walked out, realized there was an 
14 accident and went back in and telephoned the 
15 police. 
16 Q. Okay. And eventually you came back out 
17 to the accident scene? 
18 A. Yes. I just initially called 911 and they 
19 of course referred me to Pleasant Grove, and 
20 explained what had happened and they asked if I 
21 needed an ambulance. I said no, I, I believe 
22 there's two people here, they've been shaken up but 
23 they're up and walking. And then I had to explain 
24 to my wife what had happened. And after that I 
25 walked back outside to only find Garth. 
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1 Q. Okay. So one of the individuals had 
2
 apparently left? 
3 A. One of the people had left. 
4 Q. Okay. Did you talk with Mr. Rasmussen at 
5 that point? 
6 A. Mr. Rasmussen was pretty shaken up and he 
7 was kind of just blabbering away on and on. And, 
8 and so yes, I talked to him quite a while. I could 
9 see that his arm was damaged and I asked if we 
10 could get him something to, to help with his arm. 
11 Q. Was he bleeding? 
12 A. He appeared to be, yes. He was using a 
13 T-shirt or something to, to put on his arm. 
14 Q. Okay. Do you have an, an estimate of the 
15 amount of damage that you suffered? 
16 A. Yeah. The damage to my automobile was 
17 about $5,000 I would say. And the damage to my 
18 house was minimal, just some brick, bricks were 
19 chipped right on the corner. I don't think they 
20 could be replaced but I imagine there's $300 to 
21 $400 worth of damage. 
22 Q. Okay. Were you compensated for your 
23 injuries by, by the insurance company? 
24 A. Yes. 
25 Q. Okay. And whose insurance company did 
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1 that, paid for t h e — 
2 A, My insurance company is Allstate Insurance 
3 and that's who I had all my conversations with. 
4 They were dealing with the company, I believe it to 
5 be Viking Insurance. 
6 Q. Okay. Were, were you then paid for your, 
7 your damages? 
8 A. The only damage I had that I wasn't 
9 remunerated for was the $250 deductible which I 
10 later received a check for. 
11 Q. And who did that check come from? 
12 A. Allstate. 
13 Q. Okay. So other than the damage to your 
14 brick, you've been compensated for the damage to 
15 your car and the rest of the damage that you 
16 sustained? 
17 A. Yes. I, I think I've been compensated 
18 fine. 
19 Q. Okay. Let me back up just a little 
20 bit. When you talked with Mr. Rasmussen you said 
21 he was, was somewhat I suppose rattled would be a 
22 good word. 
23 A. Uh-huh (affirmative). 
24 Q. Did you get a chance to, to make any 
25 observations about his level of sobriety? 
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1 A. I could tell he had been drinking. When 
2 1 first saw the two I, I believed that they had 
3 been drinking at that point. And I b e l i e v e — 
4 Q. You believed both of them had been 
5 drinking? 
6 A* Uh-huh (affirmative). There's really no 
7 question in my mind that they had been drinking. 
8 They were both kind of groggy. They just weren't 
9 sharp and clear as we are today. 
10 Q. Okay s o -
il A. Their, their speech was a little bit 
12 slurred. They were having a tough time holding 
13 themselves up really. 
14 Q. Okay. So your first impression of, of the 
15 two of them was that they'd been drinking? 
16 A. Uh-huh (affirmative). 
17 Q. I'm assuming you're familiar with the road 
18 that leads up to your house and the T and the stop 
19 sign? 
20 II A. Yes, I'm familiar. 
21 || Q. Okay. As you approach the stop sign can, 
22 || can you see that stop sign for a distance before 
23 || you arrive at the top of the hill? 
24 || A. Yeah, you can tell — 
25 || Q. Is it clearly visible? 
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1 A. It's right on the crest of the hill. It's 
2 probably visible for 200 feet. 
3 Q. For 200 feet? 
4 A. But you're right on the same level as the 
5 stop sign. It's, it's visible. 
6 Q. Is there any point on the road as it goes 
7 up the hill where that, that stop sign is obscured? 
8 A. No. There are no trees. Occasionally 
9 there's a person who parks a horse trailer about a 
10 hundred feet down the road. 
11 Q. Huh-uh (indicating negatively). 
12 THE JUDGE: That would be Murray 
13 Murdock. 
14 THE WITNESS: That may be. I don't know 
15 his name. 
16 Q. (BY MR. MORLEY) Was that horse trailer 
17 parked there at the time? 
18 A. I don't recall. But there's a very good 
19 chance of it. It's there 75% of the time or 
2 0 more. 
21 Q. Okay. Other than the horse trailer, if 
22 the horse trailer had been there what is the 
23 earliest or how far away can you begin to see the 
24 stop sign? 
25 A. Well I think it's, it's visible for about 
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200 feet and then the horse trailer is about 100 
feet. And then there's nothing for 100 feet 
between the horse trailer and the stop sign. 
Q. Okay. And no bushes or trees or anything 
else? 
A. 
street. 
Q. 
A. 
There's nothing on that side of the 
Okay. 
The only thing that, Dr. (inaudible name) 
grows a few irises over there, small plants. 
Q. Okay. They don't grow to the height of a 
stop sign? 
A. No. I mean it's, it's noteworthy— 
THE JUDGE: Do you want him to answer 
questions? I think it's better that way. 
MR. MORLEY: I'd prefer it, Your Honor, 
yes . 
THE WITNESS: It's noteworthy — 
THE JUDGE: Just a second, sir. 
THE WITNESS: Oh, I beg your pardon. 
THE JUDGE: No, it's okay. But we have 
to have you just wait until they ask a question and 
respond to that. 
THE WITNESS: Okay. 
THE JUDGE: It may be frustrating but 
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1 that's the way the system works. 
2 MR. MORLEY: Okay. Mr. Bryan, did you 
3 make any other observations at the time? 
4 A. (THE WITNESS:) Yes. I noticed that the 
5 stop sign was in place. That stop sign two weeks 
6 before had been knocked down due to some 
7 construction. A new sewer line had just barely 
8 gone in there and that stop sign was down for a 
9 period of time. But I double checked that night to 
10 make sure that it was indeed up and it was. 
11 Q. I'm assuming you double checked because 
12 you--
13 A* Because I thought that could have been 
14 why. 
15 Q. — you wanted to know why they-- Okay. 
16 I don't have any other questions. 
17 THE JUDGE: Thank you very much. 
18 Mr. Means? 
19 CROSS EXAMINATION BY DEFENSE COUNSEL 
20 MR. MEANS: Thank you. Mr. Bryan are, 
21 are you in Pleasant Grove City limits at your--
22 A. Yes, I am. 
23 Q. -- residence? You have garbage pickup 
24 by Pleasant Grove? 
25 A. Yes, that's correct. 
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1 Q. And your address is a Pleasant Grove City 
2 address? 
3 A. 1308 West, yes. I annexed in when I 
4 bought the property in '92. 
5 Q. Were you part of that process or you just 
6 know that that's what happened? 
7 A. It's, it's done. It's quite simple. 
8 Q. Both gentlemen when you came out appeared 
9 to be groggy? 
10 A. Uh-huh (affirmative). 
11 Q* And understand the context in which I ask 
12 this. Do you have a, a background with alcohol? 
13 I mean, do you have friends that drink or have you 
14 drunk in the past? 
15 A. I have a very limited background with 
16 alcohol. 
17 Q. Did they-- I should be more precise and, 
18 and have you answer as, individually as to each 
19 person. But did either one of them have the odor 
20 of alcohol or other objective signs that caused yoi 
21 to be concerned about whether they'd been drinking 
22 other than their groggy nature, groggy appearance, 
23 appearing nature? 
24 II A. No. There was no odor of alcohol. Just 
25 || the, the grogginess. The slurred speech possibly 
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1 would be a concern. 
2 Q. Both of them? 
3 A. Uh-huh (affirmative). 
4 Q. Did you take a look at their vehicle to 
5 see what kind of damage occurred to their vehicle? 
6 A, Yes, I did. 
7 Q. Was there a cracked windshield? 
8 A. The windshield was damaged. 
9 Q. And on which side, if you're able to tell? 
10 A. Driver's side. 
11 Q. Were, were you able to see any injuries to 
12 either one of the people that were standing there? 
13 A. One person seemed like their face was 
14 damaged around the jawline. 
15 Q. And which one would that be, if you 
16 remember? 
17 A. Well I don't-- I was unable to 
18 distinguish the driver from the passenger. 
19 Q. You did though spend some time with this 
20 person you called Garth? 
21 A. Uh-huh (affirmative). 
22 Q. Was, was it Garth that was injured around 
23 the face? 
24 A. No, it was not. 
25 Q. So by deduction it would have been the 
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1 other? 
2 A. Uh-huh (affirmative). 
3 Q. Okay. That's all I have, Your Honor. 
4 THE JUDGE: Thank you, Mr. Means. Do 
5 you have anything else? 
6 MR. MORLEY: Nothing further, Your Honor. 
7 THE JUDGE: You can step down, 
8 Mr. Bryan. Thank you very much. 
9 Does either party need Mr. Bryan to 
10 remain? 
11 MR. MEANS: I don't, Your Honor. 
12 THE JUDGE: Mr. Morley? 
13 MR. MORLEY: I don't, Your Honor. 
14 THE JUDGE: You're free to go. Thank you 
15 for waiting and being so patient today. 
16 MR. MORLEY: Your Honor, no further 
17 evidence at this time. 
18 THE JUDGE: Thank you. 
19 MR. MEANS: Could I have a minute, Your 
20 Honor? 
21 THE JUDGE: That would be fine. 
22 MR. MEANS: Well first of all before I dc 
23 that let me a s k — Well, let me take a minute. 
24 II (Off record discussion between 
25 || Mr. Means and the defendant). 
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THE JUDGE: Mr. Morley, while Mr. Means 
is talking to Mr. Auffhammer, do we need 
Mr. Rasmussen or do you want to keep him available 
as a rebuttal witness? 
MR. MORLEY: Your Honor, I would like to 
keep him just in case the defendant testifies. 
THE JUDGE: Yes. Okay. I just wanted to 
make sure that we need to keep him. If we do, 
that's fine. 
MR. MORLEY: Thank you. 
THE JUDGE: Okay. 
MR. MORLEY: I believe he's, he's the 
only witness left. I think we've let everybody 
else go. 
THE JUDGE: Okay. 
MR. MEANS: Your Honor, can I call 
Officer Smith very briefly? 
THE JUDGE: Uh-huh (affirmative). 
You're still under oath, Officer Smith. Please 
retake the stand. 
WITNESS FOR THE DEFENSE 
WHEREUPON, 
OFFICER MICHAEL SMITH 
having been previously placed under oath by the 
clerk of the court and sworn to testify truthfully 
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1 in this matter, retook the stand and upon 
2 examination testified as follows: 
3 (WITNESS NOT SPEAKING INTO MICROPHONE) 
4 DIRECT EXAMINATION BY DEFENSE COUNSEL 
5 MR. MEANS: Your name is Officer Smith? 
6 A. Yes. 
7 Q. The same that, that testified earlier? 
8 A. Correct. 
9 Q . I just have two lines of questions to ask 
10 you. I've read your police report. Would you 
11 indicate to the Court what date you, you 
12 interviewed Mr. Rasmussen about his observations 
13 about Mr. Auffhammer? Specifically what occurred 
14 prior to the accident and where they had been and 
15 so forth. The more detailed interview. 
16 A. 1/ I interviewed him twice. I interviewee 
17 him on the night that it happened. 
18 Q. All right. 
19 A. And then I had hrm come back in the polic( 
20 station a little while later. The date should be 
21 on that sheet. I don't remember the exact date 
22 off the top of my head. 
23 Q. Can you look on the second page of your 
24 written report, the bottom half of that second 
25 page, is there what looks like a date? 
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1 A. Seven-- July 11th. 
2 Q. Does that seem to correspond with when 
3 you, you spoke with Mr. Auffhammer? 
4 A. Yes, that — 
5 Q. Or I'm sorry. Mr. Rasmussen? 
6 A. Mr. Rasmussen. 
7 Q. Okay. And that is when he told you that 
8 he had some concern about Mr. Auffhammer*s 
9 condition? 
10 A. He told me that at that time and previous 
11 on the night that it occurred. 
12 Q. Was he t h e — Were you the officer that he 
13 submitted the written report to that he's testified 
14 about? 
15 A. Yes. 
16 Q. And that was submitted on the night of the 
17 event? 
18 A. I don't recall. There should be a date 
19 on it. 
20 Q. May I approach the witness, Your Honor? 
21 THE JUDGE: Yes, you may. 
22 MR. MEANS: Just for the record. 
23 THE JUDGE: Yes. 
24 MR. MEANS: If there's a date-- Well, 
25 first of all if you, if you recognize that paper, 
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what is it? 
A; (THE WITNESS) It's a witness statement. 
Q. Does it appear to be Mr. Rasmus sen's? 
A. Yes. 
Q. Does it bear a date? 
A. 6-30-96. 
Q. Okay. Is that the date of the event? 
A. It is. 
Q. The second question I'd ask you is did you 
take a look inside of the vehicle that 
Mr. Rasmussen had been in? 
A. I did. 
Q. And did you determine from looking in the 
inside were there any alcohol cans or evidence of 
alcohol use in the car? 
A. I didn't find anything there. 
Q. That's all I have, Your Honor. 
THE JUDGE: Thank you. Any cross, 
Mr. Morley? 
MR. MORLEY: 
THE JUDGE: 
Smith 
Honor. 
MR. MEANS 
Nothing further, Your Honor. 
You can step down, Officer 
We're going to rest, Your 
THE JUDGE: Thank you. I'll certainly 
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1 listen to argument. 
2 MR. MORLEY: Thank you. 
3 THE JUDGE: If you want to argue the 
4 evidence. 
5 MR. MORLEY: Your Honor, in the interest 
6 of time we'll waive first closing. 
7 THE JUDGE: Oh, okay. And then you'll 
8 just respond to Mr. Means then. Go ahead, 
9 Mr. Means. 
LO CLOSING STATEMENT BY DEFENSE COUNSEL 
LI MR. MEANS: Your Honor, obviously Count 4 
L2 has already been dismissed so I don't have to 
L3 respond to that but, or address that. 
L4 Counts 2 and 3 are really the same Count 
L5 involving— First of all, I'm not making argument 
L6 that one should be dismissed because they're 
L7 duplications of the same Count. I'm just saying 
L8 they involve the same factual setup. One involves 
L9 damage to the vehicle, one involves injury to 
20 someone in the vehicle. -And I think it's quite 
21 clear that at least one person was damaged or hurt 
22 in the vehicle and I believe the code reads any 
23 person with regard to these statutes. 
24 THE JUDGE: It does. 
25 MR. MEANS: My argument is going to be 
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1 based upon the fact that on these two Counts, the 
2 same argument, and it's going to be based upon the 
3 fact that Mr. Auffhammer had sustained an injury 
4 from the accident. Mr. Rasmussen indicated that he 
5 had to shake him to wake him up. That 
6 Mr. Rasmussen blacked out, if that's the right 
7 word, and then he noticed that Mr. Auffhammer had 
8 blacked out. He woke him up, they got outside. 
9 When Mr. Bryan came out he saw that they 
10 were both groggy. He attributed this to 
11 alcohol. 
12 I'm going to ask the Court to consider 
13 based upon the facts of the accident, the facts 
14 that Mr. Bryan had testified he saw damage to the 
15 driver's side of the vehicle window, obviously you 
16 have the pictures that indicate Mr. Auffhammer had 
17 a pretty good blow to his face, broke his jaw 
18 apparently. 
19 THE JUDGE: Yes. 
20 MR. MEANS: Well, the evidence is that he 
21 had some damage to his face. I'm going-- He made 
22 a, a reference to the fact that, to one of the 
23 officers that he had been hurt in the field. That 
24 [I he was, that he then walked to the hospital. That 
25 || perhaps on that night he was, when he talked to the 
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1 officer he was being coy I, I have to admit, trying 
2 not to be giving information that would put him in 
3 the place of the accident. 
4 It's quite obvious from, from Officer, I'm 
5 sorry, from Mr. Rasmussen's testimony and 
6 Mr. Bryan's testimony that Mr. Auffhammer was the 
7 driver of the vehicle. But I think he sustained 
8 damage to the point that his, he did not leave the 
9 scene willingly. It was as a result of injury. 
10 As to the first Count, Your Honor, which 
11 is driving under the influence, again I'm going to 
12 concede that the evidence would support a finding 
13 that he was the driver of this vehicle, that it 
14 occurred within Pleasant Grove City limits. But I 
15 don't believe that there's enough evidence for the 
16 Court to conclude that he was under the influence 
17 and that that's what caused the accident, or that 
18 he was, whether it caused the accident or not that 
19 he was driving impaired. 
20 I asked Mr. Rasjnussen if he was able to 
21 observe Mr. Auffhammer's speech, odors of 
22 alcohol. No one has testified as to odor of 
2 3 alcohol. 
24 Mr. A u f f — Mr. Rasmussen did indicate 
25 that he saw Mr. Auffhammer have an unspecified 
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amount of, of some drinks. One was in a can that 
looked like beer, the other was a drink. Didn't 
testify, and I won't belabor this, but didn't give 
you the type of evidence that you customarily hear 
from officers who, who are trained, who can tell 
you about face, complexion, about eyes, about odor, 
about ability to focus, about ability to have 
hand-eye coordination, foot coordination, balance, 
all of the things that a Court should look to. 
I think that when you don't have, as you 
don't have in this case, a breathalizer or a blood 
or a urine result, something that you can very 
clearly tell that, that the person was impaired 
other than just had an accident like people have 
every day of the week when alcohol is not 
involved. So without belaboring it, I 
think you understand my argument that I don't 
believe that while there may be strong suspicion 
of alcohol being used here, there's not proof 
beyond a reasonable doubt and I think you 
should find doubt about evidence of alcohol 
impairment. 
THE JUDGE: 
need to argue it, Mr 
MR. MORLEY: 
Okay. I don't believe you 
Morley, s i n c e — 
Thank you, Your Honor. 
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1 JUDGE'S FINDINGS AND RULING. 
2 THE JUDGE: -- the Court's going to find 
3 the defendant guilty on all three Counts. Let me 
4 just explain why. I think I owe that to the 
5 defendant. 
6 The statute does say any person, it 
7 doesn't have to be someone other than the driver. 
8 I just don't believe that because of the 
9 fact that he had a conversation there, they were 
10 both standing up, he talked to Mr. Rasmussen, 
11 Mr. Rasmussen tried to tell him don't leave, you 
12 know, this is your car, it's registered to you. 
13 In other words, when the police get here they're 
14 going to know it was you that was driving. And, 
15 you know, he tried to convince him not to leave but 
16 he left. 
17 Now why did he leave? What was his 
18 motivation for leaving? It's obvious that they're 
19 going to find out he was the driver. I mean, 
20 Mr. Rasmussen figured that out that, you know, this 
21 is your car, everybody is going to know it was 
22 you. The only reason that he would have left in, 
23 in that injured condition that he was instead of 
24 waiting for medical help was because he was under 
25 the influence of alcohol and he didn't want to pick 
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1 up a DUI. 
2 So the Court has to consider motive. 
3 There was flight there* He was fleeing the 
4 imminent arrival of police officers and he wanted 
5 to get out of there before the police arrived 
6 because he had been drinking. He had been at a 
7 party. Mr. Rasmussen thought that they left 
8 around midnight. Said they'd been there several 
9 hours. Actually the accident happened, according 
10 to Mr. Bryan, about 2:05 in the morning. That 
11 adds another at least two hours to the time they 
12 were at the party, at this alcohol party which I'm 
13 assuming is two more hours to be consuming 
14 alcohol. 
15 Mr. Rasmussen said they only traveled a 
16 couple of two to three to four miles to get where 
17 this occurred. I assume that Mr. Auffhammer, if 
18 he's going to his own home from the party, knows 
19 where he's going and by what route he's taking to 
20 get to Alpine from the party. So I assume he knows 
21 where he's going. He's-- Pleasant Grove, American 
22 Fork or Alpine are all so close that most people 
23 are familiar with the major roads and streets. 
24 And that street that he crossed is a major street 
25 that goes east and west along from the Training 
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1 School and the new temple up to Canyon Road. It's 
2 a major byway. Everybody knows where that is that 
3 lives in Alpine, Pleasant Grove and American Fork. 
4 They all know where it is. 
5 For him to-- Well, he didn't take the 
6 stand but if there's some kind of indication he 
7 didn't know where he was or that it suddenly 
8 surprised him going up the hill that gee, the road 
9 doesn't go through. It's almost ludicrous to even 
10 think that. 
11 But if you take the other viewpoint that 
12 he didn't know what was on the other side of the 
13 hill then what was he doing going 40 miles an hour 
14 in a 25 if he was going up a street where he didn't 
15 know what was at the top of the hill. I mean, 
16 either way he's driving like a maniac, driving 
17 enough t h a t — Well first of all, Mr. Rasmussen 
18 wasn't sure he should get in the car with him, made 
19 statements to the officer that he was intoxicated, 
20 felt like he had driven unsafely at the very stop 
21 sign right before this one. 
22 And I think it's clear today that 
23 Mr. Rasmussen was hedging. He, time has gone by, 
24 he felt he wasn't really hurt as bad as he was at 
25 the time when he was so scared he might be put in a 
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1 wheelchair. And now I got the impression from his 
2 testimony that he was hedging substantially. I 
3 mean, Mr. Morley had to pry evidence out of him 
4 that he felt like he had talked to Mr. Auffhammer 
5 two weeks ago and merely wanted to let bygones be 
6 bygones. And I got the impression he didn't want 
7 Mr. Auffhammer to be in any more trouble and so he 
8 was trying to tone down all of his statements to 
9 the police. 
10 And lastly I guess is the fact that 
11 Mr. Auffhammer is a liar. I don't know how else to 
12 describe it. I mean, two different officers go to 
13 him and talk to him. And one asked if he was at 
14 an alcohol party and he says absolutely not, I was 
15 just out apartment hunting and I saw this 
16 individual that needed a ride and so I gave him a 
17 ride. Which turns out to be totally untrue. And 
18 then the other officer goes over to the hospital to 
19 talk to him and asked him about it and says, were 
20 you involved in an accident? No, you know, no, I 
21 got a bump on the head in a field and I walked here 
22 to the hospital. I mean, if he was bumped so hard 
23 on the head that it rendered him insensible that he 
24 didn't know what he was doing, he didn't have 
25 II control of his faculties, how in the world would he 
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1 walk through all of those fields and get from where 
2 he was to the American Fork Hospital and admit 
3 himself to the emergency room? In the dark at 2:00 
4 o'clock in the morning, how in the world could he 
5 find his way down there to the hospital? I mean, 
6 he knew where he was going. It's obvious to me. 
7 So I don't have any doubt at all that he 
8 was under the influence of alcohol and just was so 
9 drunk that he completely blew the stop sign, went 
10 clear across a major street, a major byway, and 
11 rammed right into a car in front of a house and 
12 could have killed himself and this other guy. 
13 And, and then he leaves. I mean, this man 
14 is there, he's holding his arm, he's got a T-shirt 
15 wrapped around it, it's bleeding. And instead of 
16 waiting for the ambulance and to make sure this 
! 
17 passenger is okay, Mr. Auffhammer leaves. It's, 
18 you know, numero uno. He's thinking of number one 
19 and what trouble he's going to get in and not even 
20 worried about his passenger. It's, it's 
21 incredible that he would leave under those 
! 
22 circumstances. 
23 And secondly, not to stay and at least 
24 talk to the gentleman whose car he'd just 
25 demolished. I mean, what kind of ethics do we have 
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1 here? He's just bashed into some guy's car in the 
2 middle of the night and he's taking off, he's 
3 leaving the scene. I mean, when you've got those 
4 kind of morals. 
5 And then police officers talked to him 
6 after he's had time to reflect and after he's had 
7 time to think and maybe feel guilty about his 
8 actions and feel a little bit contrite, try to go 
9 back and do the right thing. And then instead of 
10 doing that he lies about it. No, it wasn't me, I 
11 wasn't there, I didn't do it. 
12 Well in any event, the Court has found 
13 Mr. Auffhammer guilty. Mr. Auffhammer, you do 
14 have the right to be sentenced after two days and 
15 within 45 days or you can waive that time and be 
16 sentenced now. If you'd like to confer with 
17 Mr. Means and determine if you want to proceed now 
18 or come back. 
19 MR. MEANS: Judge, I anticipated that you 
20 might want a referral. 
21 THE JUDGE: Well, I don't know if 
22 Probation is handling Class A Misdemeanors 
23 anymore. 
24 MR. MEANS: Class A's? 
25 THE JUDGE: They have told us that they 
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1 are not handling any misdemeanors, any 
2 misdemeanors. 
3 MR. MEANS: Not even referrals? 
4 THE JUDGE: No. I guess judges are 
5 sending them over there. But they came to our last 
6 judges meeting and said we're not doing 
7 misdemeanors anymore. And where Mr. Bryan has been 
8 made whole--
9 MR. MEANS: Can I have a moment then with 
10 him? 
11 THE JUDGE: That would be fine. I'm 
12 going to take a brief recess. 
13 MR. MEANS: All right. 
14 THE JUDGE: And then you can come back 
15 and let me know what you're doing and then we'll 
16 need to take care of this suppression hearing too. 
17 MR. MEANS: We're going to go forward 
18 with the sentence today, Your Honor, when you come 
19 back. 
20 THE JUDGE: Okay. Give me just a second 
21 then. 
22 (TAPE TURNED OFF) 
23 THE JUDGE: Please be seated. I 
24 appreciate your patience. We'll go back on the 
25 record now in the matter of State versus Matthew 
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1 Auffhammer. And as indicated, the Court's found 
2 Mr. Auffhammer guilty on all three Counts and he's 
3 decided to waive the time for sentencing and be 
4 sentenced now. 
5 Do you want to see if you can bring up his 
6 prior record on the computer? Mr. Means, I'll 
7 listen to anything that you have to say and 
8 Mr. Auffhammer. 
9 MR. MEANS: Judge, we've got all of his 
10 prior record that was supplied to us by the 
11 prosecutor. 
12 THE JUDGE: Okay. 
13 MR. MEANS: Mr. Auffhammer has helped me 
14 make that accurate. 
15 THE JUDGE: All right. 
16 MR. MORLEY: Your Honor, we do have a 
17 more recent printout than the one Mr. Means has. 
18 THE JUDGE: Okay. This looks like in 
19 this court he's got an expired registration, sale 
20 of alcohol to minors, speeding, a DUI, this one 
21 DUI, hit and run injury, leaving the scene, 
22 disorderly conduct and possession of a controlled 
23 substance, illegal drug tax and arranging to 
24 distribute. I don't, I assume he wasn't convicted 
25 of all three of those last ones b u t — 
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MR. MEANS: That was bound over and he 
was convicted of a third degree felony. He pleaded 
a — 
THE JUDGE: Plea bargain. 
MR. MEANS: -- pleaded probation and it 
was reduced to a Class A misdemeanor after 
probation four years ago. 
THE JUDGE: Okay. 
MR. MEANS: He has two prior DUI fS Your 
Honor. One in this Court that I think you read. 
One in Alpine. The one in Alpine was 1990. I 
think this was '93. 
THE JUDGE: The one in this Court? All 
right. Yes. 
MR. MEANS: And none since then, right? 
(No audible response.) 
MR. MEANS: Mr. Auffhammer, you're 
married? 
THE DEFENDANT: Yes, Your Honor, I am. 
MR. MEANS: Are" you living with your wife 
and family? 
THE DEFENDANT: Yes, Your Honor. 
MR. MEANS: How many children do you 
have? 
THE DEFENDANT: I have one and we're 
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1 expecting one. 
2 MR. MEANS: Are you working presently? 
3 THE DEFENDANT: I'm in school. 
4 MR. MEANS: Where at? 
5 THE DEFENDANT: UVSC and LDS (short 
6 inaudible) Institute. 
7 MR. MEANS: What are you studying? 
8 THE DEFENDANT: Religion. Book of 
9 Mormon. I was also studying (short inaudible, away 
10 from mic, two speakers). 
11 THE JUDGE: Are you concentrating more on 
12 Laman and Lemuel or on Nephi? Go ahead. 
13 MR. MEANS: Have you, have you been 
14 working? 
15 THE DEFENDANT: I have been working 
16 temporaries. 
17 MR. MEANS: But you're not working in the 
18 (iron?)? 
19 THE DEFENDANT: I've been disabled 
20 because I broke my jaw. 
21 MR. MEANS: In this accident. 
22 THE DEFENDANT: And I've still got three 
23 grand of dental work left to do in my mouth. It's 
24 been really tough trying to eat. I've lost a lot 
25 II of weight. I'm just trying to hang in there and 
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1 keep in school. After the accident I dropped out 
2 of school because it was so severe. I was getting 
3 Bs and As and I've got the papers on that. A n d — 
4 THE JUDGE: I'm sorry, Mr. Auffhammer. I 
II ' 
5 have a hard time visualizing you as the victim in 
6 this matter. I know what you're trying to do is 
7 paint yourself poor me, I'm the victim of a 
8 horrible accident and it's ruined my life. But I'm 
9 having a very hard time seeing you, you're not the 
10 victim here. Mr. Bryan is the victim, 
11 Mr. Rasmussen is the victim. 
12 THE DEFENDANT: I've been doing 
13 counseling too. 
14 THE JUDGE: Okay. You are not the 
15 victim. Let's make that clear. 
16 THE DEFENDANT: I know that, sir. 
17 MR. MEANS: Are you planning to go back 
18 to work? 
19 THE DEFENDANT: Yes, sir. I am. 
20 MR. MEANS: Where at? 
21 THE DEFENDANT: I am planning to go with 
22 my buddy probably to Alaska. Or the Navy. I've 
23 enlisted in the Navy and I've just got to take 
24 some, a couple more tests and they want me to 
25 enlist. 
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1 MR. MEANS: What income do you have right 
2 now? 
3 THE DEFENDANT: It's just general 
4 assistance. 
5 MR. MEANS: And how much is that? 
6 THE DEFENDANT: Just $250 a month. 
7 MR. MEANS: Are you supporting your 
8 family on that? 
9 THE DEFENDANT: My wife gets SSI. And 
10 I'm, we're, I'm planning to go in the Navy just so 
11 I can get a career and take care of my wife and 
12 children. 
13 MR. MEANS: Do you know whether or not 
14 Mr. Rasmussen has made claims against your 
15 insurance policy? 
16 THE DEFENDANT: He has not. 
17 MR. MEANS: Okay. Do you know if he 
18 knows about the policy? 
19 THE DEFENDANT: Yes, he does. 
20 MR. MEANS: Okray. Well Judge, it's in 
21 your lap. I don't think he-- Well I won't, I 
22 won't state it that way. He has suffered some. 
23 And I don't think he was attempting to make himself 
24 out the victim but he has got some losses in this 
25 case. The car was-- I asked him whether or not 
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1 his insurance had covered his car and he had 
2 liability but not comprehensive. 
3 It is the third DUI, I understand that. 
4 They are over the course of now six years, six 
5 years. The last one was three years ago. 
6 I would like the Court to take into 
7 consideration the rate of his income when assessing 
8 a fine. I understand there's certain mandatory 
9 sentences that you have to impose. I've advised 
10 that, advised Mr. Auffhammer of that. If the 
11 Court would consider one of the alternatives that's 
12 customarily used in this county I'd like the Court 
13 to consider that. 
14 I don't believe it's the type of case that 
15 I am going to persuade you one way or the other. I 
16 believe you have probably a normal and customary 
17 way of sentencing. I think you have seen enough of 
18 these that I don't need to tell you what, what 
19 you're going to do. But I would like you to take 
20 into consideration his income when imposing fines 
21 and his need to work when imposing jail. 
22 THE JUDGE: Okay. All right. 
23 Mr. Auffhammer, anything you want me to know? 
24 THE DEFENDANT: I'd just like to go into 
25 the Navy and, and get, put all of this behind me 
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1 and start all over. They really want me to go 
2 in. I've got some college credit and I think I 
3 could do our country some help. 
4 THE JUDGE: I watched this movie with my 
5 son the other night, it's John Wayne and the 
6 cowboys. And John Wayne has got to move this 
7 cattle herd about 400 miles and all the men in the 
8 community are off with the gold mines so he has to 
9 get a bunch of school boys to help him move this 
10 cattle herd. 
11 Right before they're ready to move the 
12 herd a bunch of, about five or six guys come up on 
13 their horses and say hey, we'll help you move your 
14 herd. And John Wayne asked them which cattle 
15 outfits they've worked at and this guy tries to 
16 make up a story about where they worked and so 
17 forth. And under some intense questioning by 
18 Mr. Wayne they finally admit they didn't even work 
19 at any of those cattle outfits and that they'd 
20 actually just been released from prison but they 
21 didn't want to tell Mr. Wayne that because he would 
22 hold that against them. 
23 And then John Wayne says well, I can't use 
24 you. And he says, why can't you use us, are you 
25 just going to hold it against us because we've been 
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1 in jail or prison? He says no, it's because you're 
2 a liar. He says, I'm not holding it against you 
3 because you were in jail, but I can't stand a 
4 liar. | 
5 There's a point to this story, 
6 Mr. Auffhammer. i Maybe if this had all happened 
7 just as it had right up to the time of the accident 
8 and you'd stayed there like a man and taken your 
9 medicine. And you had walked over to Mr. Bryan and 
10 said I'm so sorry, you know, I had too many drinks 
11 at a party and look what I've done to your car and 
12 your house, let's get the police and get this thing 
13 straightened out. If you'd gone to Mr. Rasmussen 
14 and said I've got insurance, you know, I'm so sorry 
15 about your injuries but I've made a horrible 
16 mistake but I'm going to make it better. 
17 But no, you don't do that. You take off 
18 running out into the night because the police are 
19 on their way. You've left an injured person there 
20 that you were responsible for. You were the 
21 driver. You've left Mr. Bryan in the lurch. At 
22 that point in time you have no idea what his 
23 damages are and I take it you could care less. 
24 And then when the police come and talk to 
25 you after all this time, you've had time to think 
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1 about it in the hospital, maybe come to your senses 
2 1 would hope. And the officer says well, were you 
3 driving a car that was involved in an accident? 
4 No, that wasn't me, I wasn't driving. 
5 Well, I don't believe a word you say, 
6 Mr. Auffhammer. You have no credibility with me at 
7 all. Our country no more needs people like you in 
8 the Navy than I don't know what. They don't need 
9 another drunk and drug dealer in the Navy. That's 
10 the last thing this country needs. You need to 
11 get your head on straight before you think about 
12 anything like that. 
13 I don't know what your thinking is but I 
14 do know you're an extremely selfish individual. 
15 That's obvious and apparent to me. 
16 Well, you've been on probation before, 
17 you've been in District Court on drug charges, 
18 you've got two prior DUI'S. I mean, what more can 
19 be said? 
20 The Court will impose a fine of $2,500 and 
21 one year in jail on Count 1, $2,500 and one year in 
22 jail on Count 2 and $1,000 and six months in jail 
23 on Count 3. The Court will suspend all but 120 
24 days of the jail time on each count to run 
25 concurrently and not consecutively. 
PENNY C. ABBOTT, CSR 
PAGE 104 
1 Mr• Auffhammer is ordered to call the Utah 
2 County Jail and make a reservation to start serving 
3 that no later than the last day of May, 1997. I'm 
4 giving him time to complete this semester in school 
5 so that isn't a complete wash. But as soon as 
6 he's done with that he needs to go over to the jail 
7 and start serving his time. And if he has a job 
8 at that point and it's full-time employment he's 
I 
9 eligible for work release for up to five days a 
10 week, eight hours per day plus normal travel and 
11 meal times. 
12 As a condition of his probation, and he's 
13 placed on probation for three years, he's ordered 
14 to keep the court advised of his address, report 
15 when required and violate no law during that 
16 time. 
17 The Court will suspend all but $407 of the 
18 fine on Count 1 the DUI, all but $307 of the fine 
19 on Count 2 injuries to a person, and all but $207 
20 of the fine on Count 3, leaving the scene of an 
21 accident with property damage. He's ordered to 
22 pay those amounts at not less than $100 a month 
23 starting the end of May, 1997 and each month 
24 thereafter until paid. 
25 Mr. Auffhammer is ordered to call the Utah 
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1 County Division of Human Services by the end of 
2 January and make an appointment to go in and have 
3 an alcohol evaluation. The trust fund is ordered 
4 to pay the cost of that. It won't cost him a 
5 dime. The Court retains jurisdiction to make an 
6 order for therapy or treatment and in all 
7 likelihood will order the trust fund to pay for 
8 that. 
9 During the term of his probation 
10 Mr. Auffhammer is ordered not to possess or consume 
11 any alcohol, not to drive a vehicle without a valid 
12 driver's license and full insurance coverage. 
13 He's ordered not to possess or use any illegal 
14 controlled substance or any paraphernalia or be in 
15 any place or vehicle when anyone else is engaging 
16 in the same unlawful activity. 
17 In other words, Mr. Auffhammer, if you 
18 happen to have a marijuana pipe at home or a spoon 
19 or a syringe or a vial or all that other garbage 
20 that goes with drug use you'd better get rid of it 
21 quick because you're being in violation of your 
22 probation as of right now if you have any. Or if 
23 you're at a party or something and somebody pulls 
24 out a joint, if you don't leave immediately you're 
25 in violation of your probation. 
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1 The Court will leave open the issue of 
2 restitution. I don't know that Mr. Rasmussen or 
3 Mr. Bryan are going to pursue that any further but 
4 I'll leave it open at this time. 
5 Is there any question, Mr. Means, or 
6 something I haven't covered? 
7 MR. MEANS: I don't think so, Your Honor. 
8 THE JUDGE: Mr. Auffhammer, as Mr. Means 
9 will tell you, you have 30 days to appeal the 
10 verdict and/or the sentence. And that's your right 
11 if you want to do that. If I've made a mistake 
12 then we'd certainly want a higher court to let me 
13 know what I've done wrong and to make things 
14 right. Thank you. 
15 MR. MEANS: Thank you. 
16 THE JUDGE: Thanks. 
17 MR. MORLEY: Your Honor, could we have 
18 the exhibits released? 
19 THE JUDGE: Do you have any objection to 
20 the State retaining the two photographs--
21 MR. MEANS: I don't, Your Honor. 
22 THE JUDGE: -- and keeping those for a 
23 term of at least 30 days? Thank you. You can 
24 withdraw the exhibits. 
25 WHEREUPON, the proceedings were concluded. 
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